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DISCUSSION: The director of the service center denied the nonimmigrant visa petition and the matter is now
before the Administrative Appeals Office (AAQ) on appeal. The appeal will be dismissed. The petition will be
denied.

The petitioner is a hotel that seeks to employ the beneficiary as an administrative assistant. The petitioner,
therefore, endeavors to classify the beneficiary as a nonimmigrant worker in a specialty occupation pursuant to
section 101(a)(15)(H)(i)(b) of the Immigration and Nationality Act (the Act), 8 U.S.C. § 1101

(@)(15)H)(1)(D).

The director denied the petition because the proffered position is not a specialty occupation. On appeal,
counsel submits a brief and evidence.

Section 214(i)(1) of the Immigration and Nationality Act (the Act), 8 U.S.C. § 1184 (i)(1), defines the term
"specialty occupation" as an occupation that requires:

(A) theoretical and practical application of a body of highly specialized knowledge, and

B) attainment of a bachelor’s or higher degree in the specific specialty (or its
equivalent) as a minimum for entry into the occupation in the United States.

Pursuant to 8 C.F.R. § 214.2(h)(4)(iii)(A), to qualify as a specialty occupation, the position must meet one of the
following criteria:

(1) A baccalaureate or higher degree or its equivalent is normally the minimum
requirement for entry into the particular position;

2) The degree requirement is common to the industry in parallel positions among similar
organizations or, in the alternative, an employer may show that its particular position is
so complex or unique that it can be performed only by an individual with a degree;

3) The employer normally requires a degree or its equivalent for the position; or

(4) The nature of the specific duties is so specialized and complex that knowledge required
to perform the duties is usually associated with the attainment of a baccalaureate or
higher degree.

Citizenship and Immigration Services (CIS) interprets the term “degree” in the criteria at 8 C.F.R.
§ 214.2(h)(4)(iii)(A) to mean not just any baccalaureate or higher degree, but one in a specific specialty that
is directly related to the proffered position.

The record of proceeding before the AAO contains: (1) Form I-129 and supporting documentation; (2) the
director’s request for additional evidence; (3) the petitioner’s response to the director’s request; (4) the
director’s denial letter; and (5) Form I-290B and supporting documentation. The AAO reviewed the record
in its entirety before issuing its decision.
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The petitioner is secking the beneficiary’s services as an administrative assistant. Evidence of the
beneficiary’s duties includes: the Form 1-129; the February 4, 2002 letter accompanying the Form I-129; and
the petitioner’s response to the director’s request for evidence. According to this evidence, the beneficiary
would perform duties that entail, in part: analyzing operational reports to isolate administrative problems;
hiring and training staff, and evaluating the hotel’s operations and recommending improvements. The
petitioner expressed that a qualified candidate for the job would possess a bachelor’s degree and have at least
four years of experience in a similar field.

After summarizing the submitted evidence, the director stated that the proffered position was not a specialty
occupation because the petitioner failed to establish any of the criteria found at 8 C.FR.

§ 214.2(h)(4)(iii)(A).

On appeal, counsel contends that the petitioner has satisfied more than one of the criteria under 8 C.F.R.
§ 214.2(h)(4)(iii)(A). Counsel asserts that although the job title is administrative assistant, the beneficiary
will actually perform tasks reflective of a financial analyst - a specialty occupation. Counsel cites to a
particular case, LIN 9408351137, in which the AAO found that an administrative assistant position contained
substantial elements of another position considered a specialty occupation. On appeal, counsel submits: (1) a
new labor condition application (LCA); (2) an amended Form 1-129 petition; (3) an affidavit; and (4) Internet
Jjob postings.

Upon review of the record, the petitioner has established none of the four criteria outlined in 8 C.F.R.
§ 214.2(h)(4)(iii)(A). Therefore, the proffered position is not a specialty occupation.

The AAO turns first to the criteria at 8 CF.R. § 214.2 (h)(4)(iii)(A)(/) and (2): a baccalaureate or higher
degree or its equivalent is the normal minimum requirement for entry into the particular position; a degree
requirement is common to the industry in parallel positions among similar organizations; or a particular
position is so complex or unique that it can be performed only by an individual with a degree. Factors often
considered by CIS when determining these criteria include: whether the Handbook reports that the industry
requires a degree; whether the industry’s professional association has made a degree a minimum entry
requirement; and whether letters or affidavits from firms or individuals in the industry attest that such firms
"routinely employ and recruit only degreed individuals." See Shanti, Inc. v. Reno, 36 F. Supp. 2d 1151, 1165
(D.Min. 1999)(quoting Hird/Blaker Corp. v. Slattery, 764 F. Supp. 872, 1102 (SD.N.Y. 1991)).

Counsel, on appeal, submits a new labor condition application (LCA) and an amended Form I-129 petition
along with an affidavit. The AAO will disregard these documents. CIS regulations affirmatively require a
petitioner to establish eligibility for the benefit it is seeking at the time the petition is filed. See 8 C.F.R.
§ 103.2(b)(12). Any facts that come into being subsequent to the filing of a petition cannot be considered
when determining whether the proffered position is a specialty occupation. See Matter of Michelin Tire, 17
I&N Dec. 248, 249 (Reg. Comm. 1978).

Counsel’s reference to a particular case, LIN 9408351137, in which the AAO allegedly found that an
administrative assistant position contained substantial elements of another position considered a specialty
occupation is without consequence. This record of proceeding does not contain all of the supporting
evidence submitted to the service center in the prior case. In the absence of all of the corroborating evidence
contained in that record of proceeding, the documents submitted by counsel are not sufficient to enable the
AAO to determine whether the proffered position is parallel to the prior case. Furthermore, each
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nonimmigrant petition is a separate proceeding with a separate record. See 8 C.F.R. § 103.8(d). In making a
determination of statutory eligibility, CIS is limited to the information contained in the record of proceeding.
See 8 C.F.R. § 103.2(b)(16)(ii).

Counsel claims that the petitioner satisfies the first criterion at 8 C.F.R. § 214.2(h)(4)(ii1)(A). According to
counsel, although the job title is administrative assistant, the beneficiary will actually perform tasks reflective
of a financial analyst - a specialty occupation.

The AAO finds counsel’s claim unpersuasive. The AAO routinely consults the Handbook for its information
about the duties and educational requirements of particular occupations. The AAO does not concur with
counsel that the proffered position is analogous to that of a financial analyst. The duties of the proffered
position differ dramatically from those of a financial analyst. According to the Handbook, financial analysts
use spreadsheet and statistical software packages to analyze financial data, spot trends, and develop forecasts.
On the basis of their results, they write reports and make presentations, usually making recommendations to
buy or sell a particular investment or security. The Handbook, furthermore, indicates that financial analysts
work for banks, insurance companies, mutual and pension funds, securitics firms, and other businesses
helping the company or their clients make investment decisions. Thus, a financial analyst would not work in
a small hotel such as the petitioning entity.

Most important, CIS interprets the term “degree” in the criteria at 8 C.F.R. § 214.2(h)(4)(iii)(A) to mean not
Just any baccalaureate or higher degree, but one in a specific specialty that is directly related to the proffered
position. Here, the petitioner’s February 4, 2002 letter reveals that a candidate must possess a bachelor’s
degree for the proffered position; however, the petitioner does not require a bachelor’s degree in a specific
specialty.  Furthermore, a petitioner must establish that the proffered position realistically requires
knowledge, both theoretical and applied, which is almost exclusively obtained through studies at an
institution of higher learning. The depth of knowledge and length of studies required are best typified by a
degree granted by such institution at the baccalaureate level. However, it must be demonstrated that the
position requires a precise and specific course of study that relates directly and closely to the position in
question. Since there must be a close corollary between the required specialized studies and the position, the
requirement of a degree of generalized title, such as business administration or liberal arts, without further
specification, does not establish eligibility. The mere requirement of a college degree for the sake of general
education, or to obtain what an employer perceives to be a higher caliber employee, also does not establish
eligibility. Matter of Micheal Hertz Associaties, 19 I&N Dec. 558, 560 (Comm. 1988). Consequently, the
petitioner fails to establish the first criterion.

The AAO finds without merit counsel’s claim that a degree requirement is common to the industry in parallel
positions among similar organizations. Counsel’s May 10, 2002 letter states that the SVP range of 7 to 8 for
the proffered position signifies that a bachelor’s degree is required for the position. However, the
Occupational Information Network (O*Nef) and the Department of Labor’s Dictionary of Occupational
Titles (DOT) and O*Net provide only general information regarding the tasks and work activities associated
with a particular occupation, as well as the education, training, and experience required to perform the duties
of that occupation. The Department of Labor's Handbook provides a more comprehensive description of the
nature of a particular occupation and the education, training and experience normally required to enter into
an occupation and advance within that occupation. For this reason, CIS is not persuaded by a claim that the
proffered position is a specialty occupation simply because the Department of Labor has assigned it a
specific SVP rating.
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With respect to the submitted Internet job postings, AAO finds that they are insufficient in establishing the
second criterion. None of the postings require a bachelor’s degree in a specific specialty. Some of the
postings prefer a master’s degree; however, none state that a specific specialty is required. One of the
postings requires an associate degree. None of the organizations are similar to the petitioning entity.
Furthermore, the duties of the postings are purely administrative in nature; none rise to the level of a
specialty occupation. Accordingly, the petitioner fails to establish an industry standard of a degree
requirement in a specific specialty.

No evidence is in the record that would show the proffered position is so complex or unique that it can be
performed only by an individual with a degree.

Because the position is newly created, the petitioner fails to establish the third criterion; namely, that the
employer normally requires a degree or its equivalent for the position. 8 CF.R. § 214.2(h)(4)(ii1)(A)(3).

Another of counsel’s claims is that the nature of the specific duties is so specialized and complex that the
knowledge required to perform the dutics is usually associated with the attainment of a baccalaureate or
higher degree. However, as previously related, the baccalaureate or higher degree must be in a specific
specialty. Here, the petitioner does not require a baccalaureate or higher degree in a specific specialty;
consequently, the petitioner fails to establish the fourth criterion.

As related in the discussion above, the petitioner has failed to establish that the proffered position is a
specialty occupation. Accordingly, the AAO shall not disturb the director’s denial of the petition.

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act, 8 U.S.C.
§ 1361. The petitioner has not sustained that burden.

ORDER: The appeal is dismissed. The petition is denied.



