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DISCUSSION: The service center director denied the nonimmigrant visa petition and the matter is now
before the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed. The petition will be
denied.

The petitioner owns satellites and provides telecommunications services. It seeks to continue to employ the
beneficiary as an operations specialist. The petitioner endeavors to extend the classification of the beneficiary
as a nonimmigrant worker in a specialty occupation pursuant to section 101(a)(15)(H)(i)(b) of the Immigration
and Nationality Act (the Act), 8 U.S.C. § 1101 (a)(15)(H)(i)(b).

The director denied the petition on the basis that the beneficiary had reached the time limit for an H-1B
nonimmigrant’s temporary admission to the United States, and was not eligible for an extension beyond the
six-year limitation in H-1B nonimmigrant status. In addition, the director found that the beneficiary was not
eligible for the extension allowed pursuant to the American Competitiveness in the 21 Century Act (AC21)
given that the beneficiary had changed from H-1B to J-1 nonimmigrant status on June 1, 2002. To derive
benefits from AC21, a person must maintain valid H-1B nonimmigrant status.

On appeal, counsel states that on May 15, 2002, the petitioner filed an I-539 application to change the
beneficiary’s nonimmigrant classification from H-1B to J-1. Counsel contends that on June 21, 2002, the day
when the beneficiary reached the maximum time limit in H-1B nonimmigrant status, the beneficiary ended his
employment with the petitioner. On December 17, 2002, while the 1-539 application was pending with the
Immigration and Naturalization Service (the INS), now Citizenship and Immigration Services (CIS), counsel
states that the petitioner filed a I-129 petition with the request to extend the beneficiary’s stay in H-1B
nonimmigrant status based upon the Twenty-First Century Department of Justice Appropriations
Authorization Act (21" Century DOJ Appropriations Act). According to counsel, the INS, now CIS, had
approved the beneficiary’s I-539 application, and issued an approval notice with the notice date of December
13, 2002. Counsel states that section 11030A(a) of the 21% Century DOJ Appropriations Act amends section
106 of the AC21, and exempts foreign nationals in nonimmigrant status from the six-year limit in H-1B
nonimmigrant status if 365 days or more have elapsed since the filing of the alien employment certification
application (Form ETA 750). Counsel, furthermore, states that section 11030A(b) of the Appropriations Act
allows for H-1B nonimmigrants to extend their H-1B nonimmigrant status beyond the six-year maximum
period. Counsel maintains that, although the beneficiary changed to J-1 nonimmigrant status, the intent of
Congress would be to allow the beneficiary to re-obtain H-1B nonimmigrant status and extend the
beneficiary’s stay in the United States.

Upon review of the evidence in the record, the AAO finds that the beneficiary is not eligible to derive benefits
from either the AC21 or the 21* Century DOJ Appropriations Act.

The evidence in the record contains, in part, the following: (1) the I-129 petition, filed on December 18, 2002, to
extend the beneficiary’s stay in H-1B nonimmigrant status; (2) the I-539 application receipt notice - with a May
16, 2002 receipt date; (3) correspondence from the Georgia Department of Labor indicating that it had received
the Form ETA 750 on May 24, 2001; (4) the beneficiary’s Form I-797A indicating that the H-1B classification
would end on June 21, 2002; (5) conference report statements by Senator Patrick Leahy and Representative
Lamar Smith; and (6) the denial letter stating that the beneficiary changed to J-1 nonimmigrant status on June
1, 2002.
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Section 106(a) of the AC21 allowed an H-1B nonimmigrant to obtain an extension of H-1B status beyond the
six year maximum period when: (1) the alien was the beneficiary of an employment-based immigrant petition
(Form I-140) or an application for adjustment of status; and (2) 365 days or more had passed since the filing
of the Form ETA 750 or the Form I-140. Section 104(c) of AC21 enables H-1B nonimmigrants to extend
their H-1B nonimmigrant status beyond the six-year maximum period.

On November 2, 2002, the 21* Century DOJ Appropriations Act was signed into law; it amended section
106(a) of AC21 by broadening the class of H-1B nonimmigrants who may avail themselves of its provisions.
The amendment to section 106(a) of AC21 permits an H-1B nonimmigrant to obtain an extension of H-1B
status beyond the six-year limit when: (1) 365 days or more have passed since the filing of Form ETA 750,
or (2) 365 days or more have passed since the filing of Form I-140. Section 106 of AC21 allows for H-1B
nonimmigrants to extend their H-1B nonimmigrant status beyond the six-year maximum period.

The AAO finds unpersuasive counsel’s assertion that the intent of Congress would be to allow the beneficiary
to re-obtain H-1B nonimmigrant status and extend his stay in H-1B status. No legal ground exists to support
counsel’s assertion. Conference report statements by Senator Patrick Leahy and Representative Lamar Smith
do not establish a legal basis to support counsel’s assertion.

Where the language of a statute is clear on its face, there is no need to inquire into Congressional intent. INS
v. Phinpathya, 464 U.S. 183 (1984); Shaar v. INS, 141 F.3d 953, 956 (9" Cir. 1998); Matter of Lemhammad,
20 I&N Dec. 316 (BIA 1991). Section 104(c) of AC21 explicitly allows H-1B nonimmigrants to extend their
H-1B nonimmigrant status beyond the six-year maximum period, and section 106 of the 21° Century DOJ
Appropriations Act has the same provision. However, both AC21 and the 21* Century DOJ Appropriations
Act require that the nonimmigrant hold H-1B status in order to extend H-1B nonimmigrant status beyond the
six-year period. No provision in either section would allow the beneficiary in the immediate petition to “re-
obtain” H-1B nonimmigrant status and extend the beneficiary’s H-1B nonimmigrant stay beyond the six-year
period.

As related in the discussion above, the petitioner has failed to establish that the beneficiary is eligible to
extend H-1B nonimmigrant status beyond the six-year maximum period. Accordingly, the AAO shall not
disturb the director’s denial of the petition.

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act, 8 U.S.C. § 1361.
The petitioner has not sustained that burden.

ORDER: The appeal is dismissed. The petition is denied.



