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DISCUSSION: The Director of the California Service Center denied the nonimmigrant visa petition and the
Administrative Appeals Office (AAO) dismissed a subsequent appeal. The matter is again before the AAO
on motion to reopen or reconsider. The motion will be dismissed.

The petitioner is a business providing wholesale travel and travel consolidation services that seeks to employ
the beneficiary as a public relations specialist. The director denied the petition on the basis that the proffered
position did not meet the definition of a specialty occupation. In dismissing the appeal, the AAO affirmed
the director’s decision.

On motion, counsel states that the AAO did not consider the submitted evidence that established that similar
organizations require a bachelor’s degree. Counsel further states that the regulations do not state that the
submitted advertisements must represent organizations in the same industry as the petitioner. According to
counsel, public relations specialist positions are recognized by various organizations as requiring a
bachelor’s degree. Counsel states that the AAO abused its discretion in requiring the petitioner show that it
has in the past required the services of persons holding a bachelor’s degree in a specific specialty because the
petitioner has no evidence to establish this criterion. Finally, counsel compares the duties of the proffered
position with those of a public relations specialist. Counsel submits five advertisements on motion.

Counsel’s assertions and additional evidence do not satisfy either the requirements of a motion to reopen or a
motion to reconsider. A motion to reopen must state the new facts to be proved in the reopened proceeding
and be supported by affidavits or other documentary evidence. 8 CF.R. § 103.5(a)2). A motion to
reconsider must: (1) state the reasons for reconsideration and be supported by any pertinent precedent
decisions to establish that the decision was based on an incorrect application of law or Citizenship and
Immigration Services (CIS) policy; and (2) establish that the decision was incorrect based on the evidence of
record at the time of the initial decision. 8 C.F.R. § 103.5(a)(3).

On motion, the petitioner submits additional evidence; however, the evidence does not constitute new facts. As
previously stated, a motion to reopen must state the new facts that will be proven if the matter is reopened,
and must be supported by affidavits or other documentary evidence. Generally, the new facts must have
been previously unavailable and could not have been discovered earlier in the proceedings. See 8 C.F.R.
§ 3.2(c)(1). On appeal, the AAO found that the petitioner’s submitted advertisements were inadequate to
establish the second criterion because the advertisers were dissimilar from the petitioning entity. Here, on
motion, the advertisers are also dissimilar from the petitioning entity. Thus, the evidence contained in this
motion is not “new” for the purpose of a motion to reopen.

Counsel’s statement, that various organizations recognize that public relations specialist positions require a
bachelor’s degree, is not supported by affidavits or other documentary evidence that demonstrates that a
bachelor’s degree in a specific specialty is required for the proffered position.

Counsel states that the regulations do not require that the submitted advertisements represenf organizations in
the same industry as the petitioner. However, counsel does not support the assertion by any pertinent
precedent decisions or regulations.  Finally, counsel’s assertion that the AAO abused its discretion by
requiring that the petitioner establish that it has in the past employed a person holding a bachelor’s degree in
a speciﬁc specialty for the proffered position, is irrelevant in satisfying the requirements of a motion to
reconsider. The AAO’s finding was merely to address whether the evidence in the record established the
third criterion at 8 C.F.R. § 214.2(h)(4)(iii)(A): the petitioner normally requires a degree or its equivalent for
the position.
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A motion that does not meet applicable requirements shall be dismissed. 8 C.F.R. § 103.5(a)(4). In visa
petition proceedings, the burden of proving eligibility for the benefit sought remains entirely with the
petitioner. Section 291 of the Act, 8 U.S.C. § 1361. The petitioner has not met that burden.

ORDER: The motion is dismissed. The previous decision of the AAO, dated December 16, 2002, is affirmed.
The petition is denied.



