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DISCUSSION: The service center director denied the nonimmigrant visa petition and affirmed that decision in a
subsequent motion to reconsider. The matter is now before the Administrative Appeals Office (AAO) on appeal.
The appeal will be dismissed. The petition will be denied.

The petitioner is a research and consulting organization that seeks to employ the beneficiary as a market
research analyst. The petitioner endeavors to classify the beneficiary as a nonimmigrant worker in a specialty
occupation pursuant to section 101(a)(15)(H)(i)(b) of the Immigration and Nationality Act (the Act), 8 U.S.C.
§ 1101(a)(15)(H)(i)(Db).

The director denied the petition because the proffered position is not a specialty occupation and because the
beneficiary is not qualified to perform a specialty occupation. The director incorrectly determined that
counsel filed an untimely appeal, which the director treated as a motion to reconsider. The motion was
denied. The original appeal is considered to have been timely filed, since counsel provided evidence
regarding the mailing date of the decision. On appeal, counsel submits a brief.

The AAO will first address the director’s conclusion that the position is not a specialty occupation.

Section 214(i)(1) of the Act, 8 U.S.C. § 1184(i)(1), defines the term "specialty occupation” as an occupation
that requires:

(A) theoretical and practical application of a body of highly specialized knowledge, and

B) attainment of a bachelor’s or higher degree in the specific specialty (or its equivalent)
as a minimum for entry into the occupation in the United States.

Pursuant to 8 C.F.R. § 214.2(h)(4)(iii)(A), to qualify as a specialty occupation, the position must meat one of
the following criteria:

(1) A baccalaureate or higher degree or its equivalent is normally the minimum requirement
for entry into the particular position;

(2) The degree requirement is common to the industry in parallel positions among similar
organizations or, in the alternative, an employer may show that its particular position is
so complex or unique that it can be performed only by an individual with a degree;

(3) The employer normally requires a degree or its equivalent for the position; or
(4) The nature of the specific duties is so specialized and complex that knowledge required to

perform the duties is usually associated with the attainment of a baccalaureate or higher
degree.
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Citizenship and Immigration Services (CIS) interprets the term “degree” in the criteria at 8 C.F.R.
§ 214.2(h)(4)(iii)(A) to mean not just any baccalaureate or higher degree, but one in a specific specialty that is
directly related to the proffered position.

The record of proceeding before the AAO contains: (1) Form 1-129 and supporting documentation; (2) the
director’s request for additional evidence: (3) the petitioner’s response to the director’s request; (4) the
director’s denial letter; (5) the petitioner’s appeal, which the director considered as a motion to reconsider; (6)
the director’s decision affirming the denial of the petition; and (7) Form I-290B and supporting
documentation. The AAO reviewed the record in its entirety before issuing its decision.

The petitioner is seeking the beneficiary’s services as a market research analyst. Evidence of the bereficiary’s
duties includes: the I-129 petition and supporting documentation; and the petitioner’s response to the
director’s request for evidence. According to this evidence, the beneficiary would perform duties that entail,
in part: researching market conditions in local, national and international areas to determine potential sales of
product and services; collecting and analyzing statistical data on customer’s preferences and buying habits,
through surveys, opinion pools or questionnaires, to forecast future marketing needs; gathering data on
competitors and analyzing their prices, sales and methods of marketing and distribution; preparing analytical
and operating reports for decision-making; planning, directing, and coordinating accounting, investing,
banking, insurance, securities and other financial activities of a branch, office or department; determining
demand for products and services and identifying potential customers; developing pricing strategies with the
goal of maximizing the firm’s profits; directing actual distribution or movement of a product or service to the
customer; coordinating sales distribution by establishing sales territories, quotas and goals and establishing
training programs for sales representatives; analyzing sales statistics to determine sales potential; formulating
policies, managing daily operations, and planning the use of materials and human resources; establishing
research methodology and designing a format for data gathering; overseeing product development and
monitoring trends that indicate needs for new products and related services; preparing analytical reports for
decision-making; recommending products in accordance with the research analysis results; and
recommending solutions in case of a discrepancy between the ecological condition of a product and
requirements by customers and end-users.

The director found that the proffered position was not a specialty occupation because the petitioner failed to
establish any of the criteria found at 8 CFR. § 214.2(h)(4)(iii)(A). The director also found that there was a
significant change in duties between the initial petition and the response to the director’s request for evidence.
The AAO concurs with the director. The response to the request for evidence listed ten duties (although the
numbers only go up to nine, there are two number sixes), five of which are different from those submitted
with the initial petition. Some of the new duties included marketing and sales of chemical products. CIS
regulations affirmatively require a petitioner to establish eligibility for the benefit it is seeking at the time the
petition is filed. See 8 C.F.R. § 103.2(b)(12). Any evidence that adds duties not described at the time of
filing the petition will not be considered. Eligibility must be established at the time of filing; a visa petition
may not be approved at a future date after the petitioner or beneficiary becomes eligible under a new set of
facts. Matter of Michelin Tire Corp., 17 1&N Dec. 248 (Reg. Comm. 1978). Therefore, the duties listed in
the initial petition will be those on which this matter will be adjudicated.
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On appeal, counsel states that, contrary to the director’s assertions, the job duties have not been tailored to the
beneficiary’s educational background. In addition, counsel asserts that the duties submitted in response to the
director’s request for evidence are exactly the same as those submitted with the petition, excep that they
provide more detail.

Upon review of the record, the petitioner has established none of the four criteria outlined in 8 C.F.R.
§ 214.2(h)(4)(ii)(A). Therefore, the proffered position is not a specialty occupation.

The AAO turns first to the criteria at 8 CFR. § 214.2(h)(4)(iii)(A)(7) and (2): a baccalaureate or higher
degree or its equivalent is the normal minimum requirement for entry into the particular position; a degree
requirement is common to the industry in parallel positions among similar organizations; or a particular
position is so complex or unique that it can be performed only by an individual with a degree.

Factors often considered by CIS when determining these criteria include: whether the Department of Labor’s
Occupational Outlook Handbook (Handbook) reports that the industry requires a degree; whether the industry’s
professional association has made a degree a minimum entry requirement; and whether letters or affidavits from
firms or individuals in the industry attest that such firms "routinely employ and recruit only degreed individuals."
See Shanti, Inc. v. Reno, 36 F. Supp. 2d 1151, 1165 (D.Min. 1999)(quoting Hird/Blaker Corp. v. Slattery, 764 F.
Supp. 872, 1102 (S.D.N.Y. 1991)).

The AAO routinely consults the Handbook for its information about the duties and educational requirements
of particular occupations. The duties of the proffered position essentially parallel those in the Handbook,
O*Net and the Dictionary of Occupational Titles (DOT) for market research analysts, marketing managers
and sales managers. The petitioner has not established how the beneficiary would be performing these duties
specifically related to the petitioner’s business. The issue is not whether a market research analyst is a
specialty occupation, because it normally is, but whether the petitioner has established that the beneficiary
would actually be performing the duties of a market research analyst. The petitioner has not provided enough
detail about the duties of the position to establish that the beneficiary would be acting in this position. By
describing the position in almost exactly the same terms as used in the Handbook and other sources, the
petitioner has not shown how its business would specifically use a market research analyst or what the
beneficiary would do in that position.

Regarding parallel positions in the petitioner’s industry, the petitioner submitted letters from two
organizations stating that its market research analysts have bachelor’s degrees. Again, the issue is not
whether a market research analyst is a specialty occupation, but whether the proffered position is, in fact, that
of a market research analyst. In addition, there is no evidence to show that the employers issuing those
postings are similar to the petitioner, or that the positions are parallel to the instant position. The record also
does not include any evidence from professional associations regarding an industry standard, or
documentation to support the complexity or uniqueness of the proffered position. The petitioner has, thus, not
established the criteria set forth at 8 C.FR.§ 214.2(h)(4)(iii)(A)(1) or (2).



LIN 02 245 53763
Page 5

The AAO now turns to the criterion at 8 C.F.R. § 214.2(h)(4)(iiiA)X3) — the employer normally requires a
degree or its equivalent for the position. The record does not contain any evidence of the petitioner’s past hiring
practices and therefore, the petitioner has not met its burden of proof in this regard.

Finally, the AAO turns to the criterion at 8 C.F.R. § 214.2(h)(1ii}(A)(4) — the nature of the specific duties is so
specialized and complex that knowledge required to perform the duties is usually associated with the attainment
of a baccalaureate or higher degree.

To the extent that they are depicted in the record, the duties do not appear so specialized and complex as to
require the highly specialized knowledge associated with a baccalaureate or higher degree, or its equivalent,
in a specific specialty. As noted above, the position description lacks detail about how the beneficiary would
perform this position; therefore, the evidence does not establish that the proffered position is a specialty
occupation under 8 C.F.R. § 214.2(h)( @) (i) (A)4).

The director also found that the beneficiary would not be qualified to perform the duties of the proffered position
if the job had been determined to be a specialty occupation. Section 214(i)(2) of the Act, 8 U.S.C. § 1184(i)(2),
states that an alien applying for classification as an H-1B nonimmigrant worker must possess full state
licensure to practice in the occupation, if such licensure is required to practice in the occupation, and
completion of the degree in the specialty that the occupation requires. If the alien does not possess the
required degree, the petitioner must demonstrate that the alien has experience in the specialty equivalent to
the completion of such degree, and recognition of expertise in the specialty through progressively responsible
positions relating to the specialty.

Pursuant to 8 C.F.R. § 214.2(h)(4)(iii)(C), to qualify to perform services in a specialty occupation, an alien
must meet one of the following criteria:

1 Hold a United States baccalaureate or higher degree required by the specialty
occupation from an accredited college or university;

(2) Hold a foreign degree determined to be equivalent to a United States baccalaureate or
higher degree required by the specialty occupation from an accredited college or
university;

(3) Hold an unrestricted state license, registration or certification which authorizes him
or her to fully practice the specialty occupation and be immediately engaged in that
specialty in the state of intended employment; or

“ Have education, specialized training, and/or progressively responsible experience
that is equivalent to completion of a United States baccalaureate or higher degree in
the specialty occupation, and have recognition of expertise in the specialty through
progressively responsible positions directly related to the specialty.
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The petitioner indicated that it wished to hire the beneficiary because he possessed a bachelor’s degree in
chemical engineering and experience in the field.

The director found that the beneficiary was not qualified for the proffered position because the beneficiary’s
education, experience, and training were not equivalent to the required degree in a specialty required by the
occupation. On appeal, counsel states that since the beneficiary would be performing research within the
chemical industry, his degree is both relevant and mandatory.

As noted above, the AAO routinely consults the Handbook for its information about the duties and educational
requirements of particular occupations. The Handbook indicates that the qualifications for a market research
analyst generally include a master’s degree in economics, business administration, marketing, statistics, or a
closely related discipline. The beneficiary does not hold a baccalaureate degree from an accredited U.S.
college or university in any field of study. The petitioner submitted a credentials evaluation to establish that
the beneficiary’s foreign degree is equivalent to a degree from a U.S. college in chemical engineering. The
beneficiary possesses a bachelor’s degree, and not a master’s degree, as is common for the occupation.
Therefore, the petitioner must demonstrate that the beneficiary meets the criterion at 8 CFR.
§ 214.2(h)(4)(iii)(C)(4).

Pursuant to 8 CF.R. § 214.2(h)(4)(ii)D), equating the beneficiary’s credentials to a United States
baccalaureate or higher degree shall be determined by one or more of the following:

(1) An evaluation from an official who has authority to grant college-level credit for training
and/or experience in the specialty at an accredited college or university which has a program
for granting such credit based on an individual’s training and/or work experience;

(2) The results of recognized college-level equivalency examinations or special credit programs,
such as the College Level Examination Program (CLEP), or Program on Noncollegiate
Sponsored Instruction (PONSI);

(3) An evaluation of education by a reliable credentials evaluation service which specializes in
evaluating foreign educational credentials;

(4) Evidence of certification or registration from a nationally-recognized professional association
or society for the specialty that is known to grant certification or registration to persons in the
occupational specialty who have achieved a certain level of competence in the specialty;

(5) A determination by the Service that the equivalent of the degree required by the specialty
occupation has been acquired through a combination of education, specialized training,
and/or work experience in areas related to the specialty and that the alien has achieved
recognition of expertise in the specialty occupation as a result of such training and
experience.
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When CIS determines an alien’s qualifications pursuant to 8 C.F.R. § 214.2(h)(4)(iii)(D)(5), three years of
specialized training and/or work experience must be demonstrated for each year of college-level training the
alien lacks. It must be clearly demonstrated that the alien’s training and/or work experience included the
theoretical and practical application of specialized knowledge required by the specialty occupation; that the
alien’s experience was gained while working with peers, supervisors, or subordinates who have a degree or its
equivalent in the specialty occupation; and that the alien has recognition of expertise in the specialty
evidenced by at least one type of documentation such as:

(i) Recognition of expertise in the specialty occupation by at least two recognized
authorities in the same specialty occupation ;

(ii) Membership in a recognized foreign or United States association or society in the
specialty occupation;

(iii) Published material by or about the alien in professional publications, trade journals,
books, or major newspapers;

(iv) Licensure or registration to practice the specialty occupation in a foreign country; or

) Achievements which a recognized authority has determined to be significant
contributions to the field of the specialty occupation.

The record contains none of the above-referenced evidence to establish that the beneficiary’s education,
training and experience are equivalent to a master’s degree in a specific specialty required by the specialty
occupation.

As related in the discussion above, the petitioner has failed to establish that the proffered position is a
specialty occupation or that the beneficiary is qualified to perform the duties of the proffered position.

Accordingly, the AAO shall not disturb the director’s denial of the petition.

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act, 8 U.S.C. § 1361.
The petitioner has not sustained that burden.

ORDER: The appeal is dismissed. The petition is denied.

Recognized authority means a person or organization with expertise in a particular field, special skills or
knowledge in that field, and the expertise to render the type of opinion requested. A recognized authority’s
opinion must state: (1) the writer’s qualifications as an expert; (2) the writer’s experience giving such



