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DISCUSSION: The service center director denied the nonimrnigrant visa petition and the matter is now 
before the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed. The petition will 
be denied. 

The petitioner is a healthcare business that seeks to employ the beneficiary as a research and development 
analyst. The petitioner endeavors to classify the beneficiary as a nonirnrnigrant worker in a specialty 
occupation pursuant to 5 lOl(a)(lS)(H)(i)(b) of the Immigration and Nationality Act (the Act). 8 U.S.C. 
5 1 lOl(a)(lS)(H)(i)(b). 

The director denied tlie petition because the beneficiary is not qualified to perforrr'~ the duties of 3 

management analyst. On appeal, counsel submits a brief. 

The AAO disagrees with the director's conclusion that the proffered position is a specialty occupation. 

Section 214(i)(l) of the Act, 8 U.S.C. 5 1184(i)(l), defines the term "specialty occupation" as an occupation 
that requires: 

(A) theoretical and pracrical application of a body of highly specialized knowledge, a:itl 

(B) attaimtent of a bachelor's or higher degree in the specific specialty (01. its equivalent) 
as a minimum for entry into the eccupation in the United States. 

Pursuant to 3 C.F.R. 5 214.2(h)(.t)(iii)(A), to qualify as a specialty occupation, the positior~ must rrleet one of 
the following criteria: 

( I )  A baccalaureate or higher degree or its equivalent is normally the minimum requiremenlt 
for entry into the particular position; 

(2) The degree requirement is comnion to :he industry in parallel positio!ls among similar 
organizations or, in the alternative, an employer may show that its particular position is 
:jo cornplex or unique that it can be performed only by an individual with a degree; 

( 3 )  'The employer noimally requires a degree or its equivalent for rhe position; or 

(4) 'The nature ot the specific duties is so specialized and cornplex ihar knowledge required to 
perform the duties is usually associated with the attainment of a baccalaureate or higher 
degree. 

13jtizenship and Irilmigraticll Services (CIS) interprets the term "degree" iti the crlteria at 8 C.F.R. 
G 2;4.2(h)(d)(iii)(A) :3 mean not just any baccalaureate or higher degree, but one in a specific scecialty that is 
directly related to the proffered position. 

, - - 3  
1 ae record of proceeding befbre the AAO contains, in part: (1) Form 1-129 and supporting documentation; 

: 2 )  the director's request for additional evidence; (3) the petitioner's response to the director's request; (4) the 
director's denial letter; and (5) Form I-290B and supporting documentation. The AAO reviewed the record in 
its entirety before issuing its decision. 
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The petitioner is seeking the beneficiary's services as a research and development analyst. Evidence of the 
beneficiary's duties includes: the 1-129 petition; the petitioner's October 16, 2002 letter in support of the 
petition; and the petitioner's response to the director's request for evidence. According to this evidence, the 
beneficiary would perform duties that entail: identifying and analyzing the petitioner's strengths and 
weaknesses and responding to opportunities and threats in the competitive environment; analyzing the 
petitioner's management structure and operating procedures to identify problems and devise solutions; 
researching the petitioner's target market and identifying new opportunities; creating research methodology 
and designing data collection tools and analysis; preparing and presenting reports; interpreting, evaluating, 
and interrelating research data and developing integrated business analysis and projections; advising on the 
development, coordination, and implementation of plans and promotions; and organizing and maintaining 
research information electronically or in hard copy notebooks for future reference. Although not explicitly 
stated, it appears that the petitioner requires at least a baccalaureate degree or its equivalent -11 business 
administration for the proffered position. 

Upon review of the record, the petitioner has established none of the four criteria outlined in 8 C.F.R. 
3 214.2(h)(4)(iii)(A). Therefore, the proffered position is not a specialty occupation. 

?'he AAO tu~ns  first to the criteria at 8 C.F.R. $ 214.3(h)(dl)(iii)(A)(l) and (2): a baccalauredte -r higher 
degree OL. its equivalent is the nornlal rninimgm requirement for entry into tht: particular position; d degree 
requirement is conlrnon to thr, industry in parallel poqitions among sirrilar organizations; 9r 21 particular 
position is so complex or unique that it can be performed only by an individual with a degree. 

Factors often considered by CIS when determining thesc criteria include: whether the D~parlmerit c)f Lnbor's 
Occupational Outlook Handbook (Handbook) reports that the industry requires a degree; whether the indirstry's 
professional association has made a degree a minimum entry requirement; and whether letters or affidavits from 
f m  or individuals in the industry attest that such f m s  "routinely employ and recruit only degreed individuals." 
Sec Shanti, Inc. v. Reno, 36 F .  Supp. 2d 1151, 1165 (D.Min. 1999)(quoting HirNBlaker C'orp. v. Slattery, 764 F .  
Supp. 872, 1102 (S.D N.Y. 1991)). 

The AAO routmely conslilts the ffanrlbook for its information about the duties and educational requiremenis of 
particular occupations. On appeal, counsel states. in part, that the proffered position is primarily that of a business 
analysdmarket research analyst. The AAO does not concur with counsel that the proffered positio~ is primarily 
that of a market research analyst. The petitioner has not persuasively demonstrated that the proposed duties entail 
the level of responsibility of a market research analyst. A review of the Market and Survey Researcher 
employment information in the Handbook, 2004-2005 edition, finds that market research analysts are employed 
primarily in management, scientific, and technical consulting firms, insurance carriers, computer syste~ns design 
and related firms, software publishers, securities and commodities brokers, and advertising and related firms. In 
this case, the petitioner is a healthcare business with five employees and a claimed gross annual income o i  
$500,000. Upon review of the record in its entirety. the prc~posed job duties primarily parallel the responsibilities 
of a marketing manager. No evidence in the Handbook indicates that a baccalaureate or higher degree in a 
specific specialty is required for a ma-keting manager position. 

Regarding parallel positions in the petitioner's industry, the petitioner submitted two Internet job postings. 
There is no evidence, however, to show that the employers issuing those postings are similar to the petitioner, 
or that the advertised positions are parallel to the instant position. One of the positions is that of a "market and 
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competitive intelligence analyst" for a health plan with approximately 800,000 members and a network of 
more than 22,000 doctors and 130 hospitals. The other position is a marketing manager in the pharnlaceuticals 
industry. The petitioner has not demonstrated that the proposed duties of the proffered position are as 
complex as those described in the advertised positions. Thus, the advertisements have no relevance. 

The record also contains letters from two individuals employed in the healthcare industry. Both writers assert 
that positions such as the proffered position require a baccalaureate degree in a related field. The writers, 
however, do not provide any evidence in support of their assertions. Going on record without supporting 
documentary evidence is not sufficient for purposes of meeting the burden of proof in these proceedings. 
Matter of Treasure Craft of California, 14 I&N Dec. 190 (Reg. Comm. 1972). 

The record also does not include any evidence from professional associations regarding an industry standard, 
or documentation to support the complexity or uniqueness of the proffered position. The petitioner, therefore, 
has not established the criteria set forth at 8 C.F.R. 5 214.2(h)(4)(iii)(A)(l) or (2). 

The AAO now tums to the criterion at 8 C.F.R. 9 214.2(h)(4)(iii)(A)(3) - the employer normally requires a 
degree or its equivalent for the position. As the record does not contain any evidence of the petitioner's past hiring 
practices, the petitioner has not met its burden of proof in t h s  regard. See Matter of Treasure? Craft of 
Calzfornia, 14 I&N Dec. 190 (Reg. Comm. 1972). 

Finally, the AAO tums to the criterion at 8 C.F.R. 9 214.2(h)(4)(iii)(A)(4) - the nature of the specific duties is 
so specialized and complex that knowledge required to perform the duties is usually associated with the 
attainment of a baccalaureate or higher degree. 

To the extent that they are depicted in the record, the duties do not appear so specialized and complex as to 
require the highly specialized knowledge associated with a baccalaureate or higher degree, or its equivalent, 
in a specific specialty. Therefore, the evidence does not establish that the proffered position is a specialty 
occupation under 8 C.F.R. 2 14.2(h)(4)(iii)(A)(4). 

As related in the discussion above, the petitioner has failed to establish that the proffered position is a 
specialty occupation. 

The AAO will now address the director's conclusion that the beneficiary is not qualified to perform the duties 
of the proffered position. As stated previously, no evidence in the Handbook indicates that a baccalaureate or 
higher degree in a specific specialty is required for a marketing manager position. As such, the petitioner has 
demonstrated that the beneficiary, who holds the U.S. equivalent of a bachelor's degree in business 
administration, is qualified to perform the duties of the proffered position. The petition may not be approved, 
however, because the proffered position is not a specialty occupation. 

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act, 8 U.S.C. 
5 136 1. The petitioner has not sustained that burden. 

ORDER: The appeal is dismissed. The petition is denied. 


