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DISCUSSION: The service center director denied the nonimmigrant visa petition and the matter is now before 
the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed. The petition will be ldenied. 

The petitioner, a business that conducts clinical trials and research, seeks to employ the beneficiary as a 
management analyst. The petitioner endeavors to classify the beneficiary as a nonimmigrant worker in a 
specialty occupation pursuant to § lOl(a)(lS)(H)(i)(b) of the Immigration and Nationality Act (the Act), 
8 U.S.C. 5 1 lOl(a)(lS)(H)(i)(b). 

'The director denied the petition hecause the beneficiary is not qualified to perform the duties of a specialty 
occupation. On appeal, counsel submits a brief. 

The AAO does not agree with the director's conclusion that the proffered position is a specialty occupation. 

Section 214(i)(l) of the Act, 8 U.S.C. 5 1!54(i)(l), defines the term "specialty occupation" as an occupation 
that requires: . . 

(A) theoretical and practical application of a body of highly specialized knowledge, and 

(B) attainment of a bachelor's or higher degree in the specific specialty (or its equivalent) 
as a miriirnilm for entry into the occupation in the United States. 

Pursuanr to 8 Z.i7.R. 5 214.2!11)\4)(iii)(A), to qualify as a specialty occupation, the positiori must meet one of 
[ha: fo!lnwing criteria: 

(1) 4 baccalaureate o i  higher degree or its equivaler,~ is nonnally the nlinimum requirement 
for entry irlto the particular position; 

2 )  The degree requirement is common to the industry in parallel positions among similar 
organizations ar, in the altetnative, an employer may show that its particular position is 
so complex or unique that it can be performed only by an individual with a degree; 

. The emplojler normally requires a degree or its equivalent for the position: or 

(fl! 'The r,ature of the specific duties is so specialized and complex that knowledge required to 
perforn the duties is usually associated with the attainment of a baccalaureate or higher 
degree. 

Citizenship and Immigration Services (CIS) interprets the term "degree" in the criteria at 8 C.F.R. 
9 214.2(h)(4)(iii)(A) to mean not just any baccalaureate or higher degree, but one in a specific speci,alty that is 
directly related to the proffered positjon. 

Tile record of proceeding before the AAO contains, in part: ( I )  Form 1-129 and supporting documentation; 
(2) the director's request for additional evidence; (3) the petitioner's response to the director's request; (4) the 
director's denial letter; and (5) Form I-290B and supporting documentation. The AAO reviewed the record in 
its entirety before issuing its decision. 
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The petitioner is seelung the beneficiary's services as a management analyst. Evidence of the beneficiary's 
duties includes: the 1-129 petition; the petitioner's November 5, 2002 letter in support of the petition; and the 
petitioner's response to the director's request for evidence. According to this evidence, the beneficiary would 
perform duties that entail: analyzing the petitioner's business and operating procedures to improve efficiency; 
planning and conducting a study of work problems and procedures and documenting the findings; 
recommending new systems, procedures, and organizational changes; installing and implementing new 
systems; and conducting an operational effectiveness review to ensure that functional or project systems are 
applied and functioning as designed. The petitioner indicated that a qualified candidate for the job would 
possess a bachelor's degree in business administration or its equivalent. 

Upon review of che record, the petitioner has established none of the four criteria outlined in 8 C.F.R. 
214.2(h)(4)(iii)(A). Therefore, the proffered position is not a specialty occupation. 

The AAO turns first to the criteria at 8 C.F.R. 5 214.2(h)(4)(iii)(A)(l) and (2): a baccalaureate or higher 
degree or its equivalent is the normal minimum requirement for entry into the particular position, a degree 
requirement is common to the industry in parallel positions among similar organizations; or a particular 
position is so complex or unique that it can be performed only by an individual with a degree. 

Factors often considrred by CLS when determining thess criteria include: whether the Departmerlt cbf Labor's 
{DOL) Occupaticn~~l Outlook Handbook (Haadbook) reports that the industv requires a degree; whethei the 
industty's professional association has made a degree 3 minimum entry requirement; and whethet lztters or 
clffidavits from firms or- individi~ds in the industry attest that such firms "routinely c:inploy and recruit o~lly 
degreed individuals." See Shnnti, Inc. v. Reno. 36 F .  Supp. 2d 1151, 1165 (D.Min. 1399)(qucting Hircl/Slaker 
Coy .  v. Slnttery, 764 F Supp. 872, J I02 (S.D.N.Y. 1991)). 

The A-40 routinely consults the Handbook for its irlformation about the duties and educational requirements 
of particular occupations. The AAO does not conclude that the proffered position is that of a management 
analyst, a position that is needed as a business becomes more complex. See the Handbook, 2004-2005 ed. at 
87-88. In this case, information on the petition, signed by thz petitio~ei's administrator on November 7, 2002, 
reflects that the petitioner has five employees and a gross annual income of over $250,000. In a Notice of 
Action, dated June 13, 2003, the director requested documeritary evidence of the petitioner's claimed gross 
annual income of $250,000 and its five employees. In response to this request, counsel submitted evidence 
that the petitioner had filed for an extension of time to file its income tax return. Counsel also submiited the 
petitioner's DE6 quarterly report that reflects only three employees. To explain the discrepancy between the 
number of employees claimed on the petition and the number reflected on the quarterly report, courlsel states. 
"We note that the number of employees an employer employs is not a constant. It is an ever fluctuating 
number that changes as employees resign, are fired, and/or are hired." Counsel's statement is noted, but it is 
general and does not specifically address the petitioner's situation. As such. the record cclntains no 
explanation for the discrepancy between the number of employees reflected on the petition and the number of 
employees reflected on the petitioner's DE6 report. It is incumbent upon the petitioner to resolve any 
inconsistencies in the record by independent objective evidence. Any attempt to explain or reconcile such 
inconsistencies will not suffice unless the petitioner submits competent objective evidence pointing to where 
the truth lies. Matt~r  of Ho, 19 I&N Dec. 582, 591-92 (BIA 1988). Doubt cast on any aspect of the petitioner's 
proof may, of course, lead to a reevaluation of the reliability and sufficiency of the remaining evidence 
offered in support of the visa petition. Matter of Ho, 19 I&N Dec. 582, 591 (BIA 1988). 
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Regarding parallel positions in the petitioner's industry, the record contains numerous job postings for 
business analysts. There is no evidence, however, to show that the employers issuing those postings are 
similar to the petitioner, or that the advertised positions are parallel to the instant position. The majority of 
the advertisements are for business analysts in the manufacturing and information technology industries. The 
petitioner's industry, however, is not in manufacturing or information technology. Thus, the advertisements 
have little relevance. 

The record also does not include any evidence from professional associations regarding an industry standard, 
or documentation to support the complexity or uniqueness of the proffered position. The petitioner, therefore, 
has not established the criteria set forth at 8 C.F.R. 5 214.2(h)(4)(iii)(A)(l) or (2). 

The AAO now turns to the criterion at 8 C.F.R. 5 214.2(h)(4)(iii)(A)(3) - the employer normally requires a 
degree or its equivalent for the position. As the record does not contain any evidence of the petitioner's past hiring 
practices, the petitioner has not met its burden of proof in this regard. See Matter of Treasure Craft of 
Californiu, 14 I&N Dec. 190 (Reg. Cornrn. 1972). 

Finally, the AAO turnc to the criterien at 8 C.F.R. 5 2!4.2(h)(4)(iii)(A)(4) - the nature of the specific duties is 
so syeclalized and complex that knowledge required to perform the duties is usually associate-d with the 
attainmen: of a baccalaureate or iligher degree. 

'ro th: extent that they are depicted in the record, the duties do not appear so specialized and complex as to 
~eqriire the highly specialized knov!l~,dgt: associated with a baccalaureate or higher degree, or i t s  equivalent, 
i~ a specific specialty. Therefore, the evidence does not establish that the proffered position is a specialty 
~zcuydtion ~mcler 8 (I.F.R. S 214.2(h)(4)(iii)(A)(4). 

As related in the discussion above, the petitioner has failed to establish that the proffered position is a 
specialty occupation. 

'Tlie AAO will now address the dirlxtor's finding that the beneficiary is not qualified to perform the duties of 
a management analyst position because he does not hold a related master's degree. In its Handbook, the DOL 
Ends that most employers in private industry generally seek individuals with d niaster's degree in bu,' w ~ e s s  
adnunistradon oc a related discipline. On appeal, counsel submits job advertisements and an academic opinion 
P S  evidence !hat a related baccalaureate degree is sufficient for management analystlbusincss analyst 
~ositions. In this case. the 'Jen~ficiary holds a bachelor's degree in commerce conferred by a Filipino 
institution. A credentials evaluation service found that the beneficiary's iorelgn degree is equivalent LO a 
bachelor's degree in business administration from an accredited U.S. university. As such, the petitioner has 
demonstrated that the beneficiary is qualified to perform the duties of the proffered position. The petition may 
oot be approved, however, because the proffered position is not a specialty occupation. 

'Ihe burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act, 8 U.S.C. 
9 1361. The petitioner has not sustained that burden. 

ORDER: The appeal is dismissed. The petition is denied. 


