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DISCUSSION: The service center director denied the nonimmigrant visa petition and the Administrative 
Appeals Office (AAO) dismissed a subsequent appeal. The matter is again before the AAO on motion to 
reopen or reconsider. The motion will be granted. The previous decision of the AAO will be affirmed. The 
petition will be denied. 

The petitioner is a corporation with two gasoline stations and convenience stores that seeks to employ the 
beneficiary as an accountant. The petitioner endeavors to classify the beneficiary as a nonimrnigrant worker in a 
specialty occupation pursuant to section lOl(a)(lS)(H)(i)(b) of the Immigration and Nationality Act (the Act), 
8 U.S.C. $ 110l(a)(lS)(H)(i)(b). The director denied the petition on the basis that the proffered position did 
not meet the definition of a specialty occupatio~l and the beneficiary was not qualified to perform the duties of 
a specialty occupation. The AAO affirmed the director's findings. 

On motion, counsel states that, in accordance with the definitions provided by the Dictionary of Occuycltionnl 
Titles (DOT), the proffered position is that of an accountant, and is not a bookkeeping position. Counsel 
submits an expanded description of the duties the petitioner anticipates the beneficiary would perform as an 
accountant. Counsel also submits an additional affidavit to demonstrate that the beneficiary is qualified to 
nerform the duties of a specialty occupation. 

'She A 4 0  will first address the director's conclusion that the position 1s riot a ypecjalty occupatic!n. 

I{ection '.?lzl(i)(l) of the Act. 8 U.S.C. Q: 1184(1)(1), defines the term "specialty oocupation" as an occ~lpation 
chat ~eqi~ires:  

(A)  theoretical artd practical application o f  a body of highly spec~alized knowledge, and 

iB) attainment of a bachelor's or higher degree in the specific specialty (or its equivalent) 
as a minimum for entry into the occupation in the United States. 

IJursua,lt to 8 C.F.R. 3 214 2(h)(4)(iii)(A), to qualify as a spxialty occupation, the position must ;met one ~f 
the fo!lowing criteria: 

I 1 )  A baccalaureate or higher degree or ~ t s  equivalent is normally the minimum requirement . 
for entry i n t ~  the partic~~lar position. 

2 )  The degree requirement is common LO [he industry in parallel positions among similar 
organizations or, in the alternative, an employer may show that its particular position is 
50 complex or unique that it can be performed only by an individual with a degree; 

(3,i 'The employer normally requires a degree or its equivalent for the position; or 

(4, The nature of the specific duties is so specialized and complex that knowledge required to 
perfom1 the duties is usually associated with the attainmen: of a baccalaureate or higher 
degree. 
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Citizenship and Immigration Services (CIS) interprets the term "degree" in the criteria at 8 C.F.R. 
5 214.2!h)(4)(iii)(A) to mean not just any baccalaureate or higher degree, but one in a specific specialty that is 
directly related to the proffered position. 

The record of proceeding before the AAO contains: (1) Form 1-129 and supporting documentation; (2) the 
director's request for additional evidence; (3) the petitioner's response to the director's request; (4) the 
director's denial letter; (5) Form I-290B and supporting documentation; (6) the director's decision dismissing 
rhe appeal; and (7) the petitioner's motion to reconsider. The AAO reviewed the record in its entirety before 
issuing its decision. 

Upon review of the record, the petitioner has established none of the four criteria outlined in 8 C.F.K. 
# 214.2(h)(4)(iii)(A). Therefore, the proffered position is not a specialty occupation. 

The AAO turns first to the criteria at 8 C.F.R. 5 214,2(h)(4)(iii)(A)(l) and (2): a baccalaureate or higher 
degree or its equivalent is the normal minimum requirement for entry into the particular position; a degree 
requirement is common to the industry in parallel positions among similar organizations: or a panic~~lar 
position is so co~nplex or unique that it can be performed only by an individual a degree. 

Factors often considered by CIS when determining these criteria include: whether the Depsrtlnent of Labor7$ 
Occ.lny~rztronal Outlook Handbook (Handbook) reports that the industry requires a degree; whether the industry's 
prot'essi~nal association ha& made a degree a minimt~m entry rzquirement; and whether ietters or affidavits frxn 
tlrms or individuals in the industry attest that such firms "routinely employ and recruit only degeed Individuals." 
5ee Shanti, Inc. 11. Keno, 36 F. Supp. 2d 1151. 1165 (T) Min. 1999)(quoting HirdBlnker COT. V .  Slatten, '16.1 F. 
Supp. 872, 1 102 (S.D.N.Y. 139 1)'. 

The petitioner is seeking the beneficiary's services as an accountant. Evidence of the beneficiary's duties 
includes: the 1-129 petition; the petitioner's May 10, 2002 letter in support of the petition; the petitioner's 
response to the director's request for evidence; and the petitioner's former counsel's brief. According to this 
evidence. !he beneficiary wolild perform duties that entail: dir~cting the financial activities, which include 
"responsibility for accounting of funds, cash flow, charge receipts, payroll, preparation of budgets and tax 
accounting", preparing tax repolts; overseeing flow of cash and financial instruments; monitoring the 
extension of credit; assessing risk of transactions; preparing budgets: and estimating future rekenues and 
expenditures. On motion, counsel provides new duties, which include "supporting both on-going contracts 
ant1 new business developments" and "budget planning and finance management to guide the contir~ling 
business expansion." The petitioner has not demonstrated, however, that the complexity of the duties was not 
elevated solely to render the petition approvable. A petitioner may not make material changes to a petition in 
an effort to make a deficient petition conform to CIS requirements. See Matter of Izummi, 22 I&N Ilec. 169, 
176 (Assoc. Comm. 1998). Furthermore, although the petitioner claims that it will employ the beneficiary as a 
full-time accountant, and counsel states that the proposed duties fall within the D O T $  definition of 
accountant, the Handbook indicates that management accountants are usually part : ~ f  executive teams 
inbolved in strategic planning or new-product development. Public accountants are generally self-employed 
or work for accounting firms. See the Handbook, 2004-2005 ed. at 68-69. In  his case, although lhcre are 
elements of an accountant's duties in the proffered position. the majority of the position description parallels 
that of a bookkeeper or accounting clerk. No evidence in the Handbook indicates that a baccalaureate or 
higher degree, or its equivalent, is required for a bookkeeper or accounting clerk. 
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The record does not include any evidence regarding parallel positions in the petitioner's industry. The record 
also does not include any evidence from professional associations regarding an industry standard, or 
documentation to support the complexity or uniqueness of the proffered position. The petitioner, therefore, 
has not established the criteria set forth at 8 C.F.R 5 214.2(h)(4)(iii)(A)(I) or (2). 

The AAO now turns to the criterion at 8 C.F.R. 9 214.2(h)(4)(iii)(A)(3) - the employer normally requires a 
degree or its equivalent for the position. As counsel does not sddress this issue on motion, it will not be disci~ssed 
further. 

Finally, the AAO turns to the criterion at 8 C.F.R. 9 214,2(h)(4)(iii)(A)($) - the nature of the speclfic duties is 
so specialized and complex that knowledge required to perform the duties is usually associated with the 
attainment of a baccalaureate or higher degree. 

To the extent that they are depicted in the record, the duties do not appear so specialized and complex as to 
require the highly specialized knowledge associated with a baccalaureate or higher degree, or its equivalent, 
jn a specific specialty. Therefore, the evidence does not establish that the proffered position is a specialty 
nccupation under 8 C.F.R. 4 214.2(h)(4)(iii)(A)(4). 

'4s re!aied in the discl~ssion above. the petitioner has faded to establish that the proifered posi:con is a 
spec~alt? occupation. 

I'he AAO will now address the director's conclusion that the beneficiary is not qualified to perform rhe ddies 
ct' a mecialty occupation. 

Section 214(i)(2) of ihe Act, 8 U.S.C. 5 1 I84(i)r2), sta~es that an alien applying for clas;ificat~on a> c;n H-1B 
sonimmigrant worker must possess full state licer~sl~re to practice in the occupation, if such liccnsure is 
required to practice in the occupation, and completion of the degree in the specialty that the occupation 
requires. Tf the alien does not possess the required degree, the petitioner must demonstrate that the alien has 
cxperie~ce in  he specialty equivalent to the completion of such degree, and recognilion of expertise in the 
specialty through progressively responsible positions relating to the specialty. 

T-'~::suant to 8 C.F.R. 9 214.2(h)(4)(iii)(C), to qualify to pcrform services In a specialty ~ c c ~ ~ p a t i c n .  ,an die11 
: w s t  rneet one of the following criteria: 

(1) Hold a United States baccalagreate Qr higher degree required by the specialty 
occupation from an accredited college or university; 

(2) Hold a foreign degree determined to be equivalei~t to a United States baccalaureate or 
higher degree required by Ihe specialty occupation from an accredited college 3r 
university; 

. Hold an unrestricted state l;cznse, registration or certification which authorizes him 
or her to fully practice the specialty occupation and 5e immediately engaged in that 
specialty in the state of intended employment; or 



SRC 02 190 54079 
Page 5 

(4) Have education, specialized training, and/or progressively responsible experience 
that is equivalent to completion of a United States baccalaureate or higher degree in 
the specialty occupation, and have recognition of expertise in the specialty through 
progressively responsible positions directly related to the specialty. 

The director found that the beneficiary was not qualified for the proffered position because the beneficiary's 
education. experience, and training were not equivalent to a baccalaureate degree in a specialty required by 
the occupation. On motion, counsel states that the beneficiary is qualitied for the position because he 
graduated with a bachelor's degree in commerce from a Pakistani institution, and he has over ten years of 
work experience in accounting. Counsel also submits a new affidavit from the beneficiary's former employer, 
Kashif Timber Mart. 

Regarding the submission of a new emkdoyment affidavit, the AAO notes that the director specifically 
requested this evidence in the WE. The petitioner was put on notice of required evidence and given a 
reasonable opportunity to provide it for the record before the visa petition was adjudicated. The petitioner 
failed to \ubmit the requested evidence and nou submits it on appeal. However, the AAO will not consider 
this evicle~ce for any purpose. See Matter cfsoriano, 19 I&N Dee. 764 (BIA 1088): Matter o f  Obai~bena, 19 
l&N Dec 5.7,; (FSIP- I988). The appeal will be adjudicatt:d based o : ~  the record ot proceeding before the 
:Ilreclor. 

The ieco<d c o ~ ~ t a i ~ ~ s  the hllowing d o c u n ~ ~ i t a t i o ~ ~  regarding the berteficiary's qualifications: 

a J-ettrr, dlted luly 10, 2002. from the proprietu~ o f h o  states that the 
!)eneficiary workpd as an accountant from 1985 ta 1389. performing duties that included: 
"managrd all financial accounts"; "prepared Profit snd Loss Statements, Balance Sheets and 
accounting for payroll"; "prepared monthly and annual budgets"; "compiled and coolpleted 
daily, monthly and yearly financial reports"; and "prepared income tax returns and other 
government documents. . ."; 

Letter, dated July 1, 2002. f r o r n w h o s e  writer states, in part. that the 
beneficiary was employed as an accountant from Ncvernber 1995 to January i999, 
performing duties that included: "directing and managing all findncial aspects", supervised a 
staff of five persons in the Accounting Department", "preparzd budgets for management 
. . . financial reports, financial staternents and Profit and Loss Staternents . . .", and "pred;cted 
future revenues and expenditures . . ."; 

Svaluation report, dated May 16, 2002, from an evaluator at the Foundation for Internatiohal 
Services, who concludes :hat the beneficiary's educational background and employment 
experience are the equivalent of s bachelor's degree in accounting from an accredited U.S. 
collegc or !~niversity; 

9 hbaluaticn. dared luly 10. 2002, f i u m e a n  of Coles College of 
Business at l h o  concludes that the benpficiary's educational 
background is the equivalent of two years of university credit in business administration from 
an accredited U.S. college or university, and the beneficiary's work experience is the 
equivalent of two years of college or university credit; and 
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Bachelor of Comrnerce degree in business administration conferred upon the beneficiary by a 
Pakistani institution. 

Upon review of the record, the petitioner has failed to establish that the beneficiary is qualified to perform an 
occupation that requires a baccalaureate degree in an accounting-related field. The beneficiary does not hold a 
baccalaureate degree from an accredited U.S. college or university in any field of study, or a foreign degree 
determined to be equivalent t~ a baccalaureate degree from a U.S. college or clniversity in an accounting- 
related field of study. Therefore, the petitioner must demonstrate that the beneficiary meets the criterion at 
8 C.F.K. 5 2 14.?,(h)(4)jiii)(C)(4). 

Pursuant :o 8 C.F.R. 214.2(h)(4)(iii)fD), equating the beneficiary's credentials to a United States 
baccalaureate or hlgher degree shal; be determined by one or more of the following: 

(I) An evaluation from an official who has authority to grant college-level credit for training 
and/or experience in the specialty at an accredited college or university which has a program 
for grarlting such crzdit based on an individual's training andlor work experience; 

(1) ' ? l ~  rcsuits of recogli~zeci college-lcvel equivnl~ncy examinations or speclhl credit progrzms, 
such as the College Level Examination Program (CLEP). or ?rograrn cln Yoncollegiate 
?ponsored Instruction (PONS); 

I.;! An evaluation of education by a rzliable credent;als evaluation service which spccializ;~ In 
i::;laluatirlg frrzign rilucarional credentials; 

(4) Svidence of certification or registration froin a nationally-recognized professional association 
or society for the specialty that is known to grant certification or registration to persons in the 
occupational specialty who have achieved a ;.main level of competence in the specialty; 

(5)  A determination by the Service that the equivalent of the degree required by the specialty 
occupdtion has bee? acquired through a comblnatlon of education, ipecializsd training, 
andlor work experience in areas related to the specialty snd that 'he alien hhs achieved 
recognition of expertise in the specialty nccupatior as a result of ~ c h  train~ng and 
~uperien-e. 

?'he record contains an evaluation from the Foundation for International Services, Inc., a company that 
~pecializes in evaluating academic credentials. The cvaluator concluded that the beneficiary possesses the 
equivalent of 3 bachelor's degree in accounting from dn accredited U.S. college or ~lniversity. However, the 
-.{zluation is based upon the beneficiary's .-,ducation. training and work experience. A credentials evaluation 
ser:.ice rrlay not cvaluatt. an dlien's 'work experience or training; it can only evaluate .xiucational credentials. 
See 8 C.F.K. # 214.2(h)(4)(iii)(D)(3). 

The record also contains an <valuation f r o m i l l e a n  of Coles College of Business at 
Keii~:esaw State University, who concludes that the beneficiary's educc'ional background is the equivalent of 
two years of university credit in business administration from an accredited U.S. college or 
beneficiary's work experience is the equivalent of two years of college or university credit. 
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however, does not conclude that the beneficiary holds the equivalent of a bachelor's degree in an accounting- 
related field from an accredited U.S. college or university. Furthermore, the record does not include any 
independent evidence that Dr. Mescon is authorized to grant college-level credit for training andfor 
experience in the specialty. Thus, for purposes of determining baccalaureate degree equivalency, the 
evaluations carry no weight in these proceedings. Matter of Sea, Inc., 19 I&N Dec. 8 17 (Cornm. 1988). 

When CIS determines an alien's qualifications pursuant to 8 C.F.R. 3 214.2(h)(4)(iii)(D)(5). three years of 
specialized training and/or work experience :nust be demonstrated for each year of college-level training the 
aiien lacks. It must be clearly demonstrated that the alien's training andlor work experience included the 
theoretical and practical application of specialized knowledge required by the specialty occupation; that the 
alien's experience was gained while working with peers, supervisors, or subordinates who have a degiee or its 
equivalent in the specialty occupation; and that the alien has recognition of expertise in the specialty 
evide~ced 5y at least one type of documentation such as: 

(i) Recognition of expertise in the specialty occupation by at least two recognized 
1 authorities in the same specialty occupation ; 

( 1 1 )  Membership i11 a recognized foreign or United States associaion or society in tbe 
specialty occupatiol?; 

(ili) Pubjished tlidterial by or about the alien i t 1  professional publications. ~rade icurnals. 
books, or major newspapers; 

( L V )  Licensun. w rttgisrration to practicc the specialty occupsiion in a forcign country; or 

I )  Achievements .which a recognized authority has determined to be sigr~iticant 
contributions to the field of the specialty occupation. 

-! ne !AAO now tuins to the beneficiary's prior work experience, nnd whether it included the theoretical aa;J 
practical application of specialized knowledge required by the specialty. The record contains letters from two 
e~::ployzrs. AS describ2d by e a ~ h  employer. the bencficiary's duties did not appear to involve the thzoretical 
er~d practiial application of dccounting. One empjoyzr assigns duties to the beneficiary such ;is preparing 
'I'tofit and 1,oss Stateme~ts, Baiatice Sheets and accounting for pavroll." The employers descrlbe tne 
bei~et'.ciary':; duties generically; litrle specificity to the beneficiary's daily activities or his level of 
res;~onsibility is provided. Thus, the AAO cdnnot conclude that the beneficialy's i:.ast work experience 
included the theoretical and practical application of a body of highly specialized knowledge, whlch in this 
case is accounting. Furthermore, none of the employers indicates that the beneficiary's work experience was 
gdlncd while working w i ~ h  peers, supervisors, c)r s~lbordinates who have a degree or its equivalent in the 
specialty occupation. 

1 Recognized authority means a persm dr orgdni~ation ~ ~ t h  expertise In s particular field, special skills or 
ltnowlcdge in that field, and the expertise to render the type of opinion requested. -4 recognized authority's 
cpinion must state: (1) the writer's qualifications as an expert; (2) the writer's experience giving such 
opinions, citing specific instances where past opinions have been accepted as authoritative and by whom; 
(3) how the conclusions were reached; and (4) the basis for the conclusions supported by copies or citations of 
any research material used. 8 C.F.R. 3 214.2(h)(4)(ii). 
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Finally, there is insufficient evidence that the beneficiary has recognition of expertise. The AAO notes that 
the evaluator from the Foundation for International Services, Inc. cannot be considered a "recognized 
authority" because the evaluator did not provide her qualifications as an expert in the accounting field. It is 
further noted that Dr. Mescon cannot be considered a "recognized authority" because he does not explain how 
he reached his conclusion that the two employment letters from Umber & Brothers and Utility Saw Mill, 
respectively, demonstrate a "pmgressively responsible work history" that are the equivalent of two years of 
college or university credit. Furthermore, as stated previously, Dr. Mescon does not conclude that the 
beneficiary holds the equivaler~t of a bachelor's degree in an accounting-related field from an accredited U.S. 
college or university. 

As related in the discussion above, the petitioner has failed to establish that the beneficiary is qualified to 
perf~rrn the duties of the praffered position. A4ccordi~gly, the AAO shall not disturb the director's denial of 
the petition. 

The burclm of proof in these proceedings rests soiely with the petitioner. Section 291 of the Act, 8 U.S.C. 
:; 13bl. l 'he ue?itioner has not sustained that burden. 

1 :  'I'he previous decjsron of the AAO, dated Octobel 17, 2003, is aftlrned. The pctitisn is deoicd. 


