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DISCUSSION: The service center director denied the nonimrnigrant visa petition and the matter is now before 
the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed. The petition will be denied. 

The petitioner is a consulting business that seeks to employ the beneficiary as a programmer analyst. The 
petitioner endeavors to classify the beneficiary as a nonimmigrant worker in a specialty occupation pursuant to 
9 lOl(a)( lS)(H)(i)(b) of the Immigration and Nationality Act (the Act), 8 U.S.C. 9 1 101 (a)(lS)(H)(i)(b). 

The director determined the petitioner had not submitted a signed contract indicating where the beneficiary 
would work. The director further determined that without such a contract, the petitioner had not established 
that the proffered position is a specialty occupation or that the petitioner is the beneficiary's employer. The 
director further determined that the petitioner had not demonstrated that it had complied with the terms of the 
labor condition application. 

The AAO will first address the director's conclusion that the petitioner has not complied with the terms of the 
labor condition application. 

Pursuant to 8 C.F.R. 5 214,2jh)(4)(iii)(B), the petitioner shall submit the following with an H-1B petition 
involving a specialty occupation: 

1. X certification from the Secretary of Labor that the petitionzr has filed a labor condition 
application with the Secretary, 

2. A staternent that it will comply with the terms of the labor condition application for the dura:ioti 
of the alien's authorized period of stay. 

3. Evidence that the alien qualifies to perform services in the specialty occupatior~. . 

On appeal, the petitioner submitted a certified labor condition application for the work location of Waltham, 
Massachusetts, where the beneficiary would perform his services. Nevertheless, that application was certified on 
October 3, 2003, a date subsequent to October 21, 2002, the filing date of the visa petition. Regulations at 8 
C.F.R. 9 214.2(h)(4)(i)(B)(I) provide that before filing a petition for H- IB  clnssijication in n specialty 
occupation, the petitioner shall obtain a certification from the Department of Labor that it has filed a labor 
condition application. (Emphasis added.) Since this has not occurred, it is concluded that the petition may net be 
approved. 

The AAO will now address the director's conclusion that the position is not a specialty occupation. 

Section 214(i)(l) of the Act, 8 U.S.C. 9 1184(i)(l), defines the term "specialty occupation" as an occupation 
that requires: 

(A) theoretical and practical application of a body of highly specialized knowledge, and 

(B) attainment of a bachelor's or higher degree in the specific specialty (or its equivalent) 
as a minimum for entry into the occupation in the United States. 
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Pursuant to 8 C.F.R. 5 214,2(h)(4)(iii)(A), to qualify as a specialty occupation, the position must meet one of 
the following criteria: 

( I )  A baccalaureate or higher degree or its equivalent is normally the minimum requirement 
for entry into the particular position; 

(2) The degree requirement is common to the industry in parallel positions among similar 
organizations or, in the alternative, an employer may show that its particular position is 
so complex or unique that it can be performed only by an individual with a degree; 

(3) The eniployer normally requires a degree or its equivalent for the position; or 

( 4 )  The nature of the specific duties is so specialized and complex that knowledge required to 
perform the duties is usually associated with the attainment of a baccalaureate or higher 
degree. 

Citizenship and Immigratiorl Services (CIS) interprets the term "degree" in the criteria at 8 C.F.K. 
5 214.2(h)(4)(iii)(A) to mean pot just iiny baccalaureate or higher degree, but one in a specific specialty that is 
directly related to the proffereii position. 

Th.: record of proceeding before the XAO contains: (1) Form 1-129 and supporting docu~~entaticl~:  (2) the 
director's request for additional evidence; (3) the petitioner's response to the director's request; (4) the 
director's denial letter; and ( 5 )  Form I-290B and supporting documentation. The AAO reviewcd :he record in . 
its entirety before issuing its decision. 

The petitioner is seeking the beneficiary's services as a programmer analyst. Evidence ot the beneficiary's 
duties includes: the 1-129 petition; the petitioner's October 10, 2002 letter in support of the petition; and the 
petitioner's response to the director's request for evidence. According to this evidence, the beneficiary would 
perform duties that entail: planning, developing, testing, and documenting computer programs, applying 
knowledge of programming techniques and computer systems. Although not explicitly stated, it appears that 
the petitioner requires at least a baccalaureate degree or its equivalent in a computer-related field for the 
proffered position. 

The director found that the proffered position was not a specialty occupation because the petitioner did not 
submit a signed contract between the petitioner and its client where the beneficiary would perform his 
services. The petitioner was put on notice of required evidence and given a reasonable opportunity to provide 
it for the record before the visa petition was adjudicated. The petitioner failed to submit the requested 
evidence and now submits it on appeal. However, the AAO will not consider this evidence for any purpose. 
See Matter of Soriano, 19 I&N Dec. 764 (BIA 1988); Matter of Obaigbena, 19 I&N Dec. 533 (BIA 1988). If 
the petitioner had wanted the submitted evidence to be considered, it should have submitted the contract 
signed by the petitioner and its client in response to the director's request for additional evidence. Under the 
circumstances, the AAO need not and does not consider the sufficiency of the evidence submitted on appeal. 
Consequently, the appeal will be dismissed. 
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Should the petitioner wish that CIS consider the submitted evidence, the petitioner may file a new visa 
petition on the beneficiary's behalf that is supported by evidence that the beneficiary is entitled to the status 
sought under the immigration laws. 

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act, 8 U.S.C. 5 1361. 
The petitioner has not sustained that burden. 

ORDER: The appeal is dismissed. The petition is denied. 


