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PETITION: Petition for a Nonirnrnigrant Worker Pursuant to Section lOl(a)(lS)(H)(i)(b) of the Immigration and Nationality 
Act, 8 U.S.C. $ llOl(a)(lS)(H)(i)(b) 

ON BEHALF OF PETITIONER: 

INSTRUCTIONS: 

This is the decision in your case. All documents have been returned to the office that originally decided your case. Any 
further inquiry must be made to that office. 

If you believe the law was inappropriately applied or the analysis used in reaching the decision was inconsistent with the 
information provided or with precedent decisions, you may file a motion to reconsider. Such a motion must state the reasons 
for reconsideration and be supported by any pertinent precedent decisions. Any motion to reconsider must be filed within 30 
days of the decision that the motion seeks to reconsider, as required under 8 C.F.R. $ 103.5(a)(l)(i). 

If you have new or additional information that you wish to have considered, you may file a motion to reopen. Such a motion 
must state the new facts to be proved at the reopened proceeding and be supported by affidavits or other documentary 
evidence. Any motion to reopen must be filed within 30 days of the decision that the motion seeks to reopen, except that 
failure to file before this period expires may be excused in the discretion of Citizenship and Immigration Services (CIS) 
where it is demonstrated that the delay was reasonable and beyond the control of the applicant or petitioner. Id. 

Any motion must be filed with the office that originally decided your case along with a fee of $110 as required under 
8 C.F.R. $ 103.7. 
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DISCUSSION: The nonimmigrant visa petition was denied by the 
director and is now before the Administrative Appeals Office 
(AAO) on appeal. The appeal will be dismissed. 

The petitioner is engaged in installing and refinishing hardwood 
floors. It has six employees and a gross annual income of 
$336,683. It seeks to employ the beneficiary as a business 
operations manager for a period of three years. The director 
determined the petitioner had not established that the proffered 
position is a specialty occupation. 

On appeal, counsel submits a brief. 

Section 101(a) (15) (H) (i) (b) of the Immigration and Nationality 
Act (the Act), 8 U.S.C. § 1101(a) (15) ( H )  (i) (b), provides, in 
part, for nonimmigrant classification to qualified aliens who are 
coming temporarily to the United States to perform services in a 
specialty occupation. Section 214(i)(l) of the Act, 8 U.S.C. 
§ 1184(i) (I), defines a "specialty occupation" as an occupation 
that requires theoretical and practical application of a body of 
highly specialized knowledge, and attainment of a bachelor's or 
higher degree in the specific specialty (or its equivalent) as a 
minimum for entry into the occupation in the United States. 

Pursuant to section 214(i) (2) of the Act, 8 U.S.C. § 1184 (i) ( 2 ) ,  
to qualify as an alien coming to perform services in a specialty 
occupation the beneficiary must hold full state licensure to 
practice in the occupation, if such licensure is required to 
practice in the occupation. In addition, the beneficiary must 
have completed the degree required for the occupation, or have 
experience in the specialty equivalent to the completion of such 
degree and recognition of expertise in the specialty through 
progressively responsible positions relating to the specialty. 

The director denied the petition because the petitioner had not 
demonstrated that a baccalaureate degree is required for the 
proffered position. On appeal, counsel states, in part, that the 
proposed duties, which include creating economic demographic 
models to predict market viability, are so complex that a 
baccalaureate degree in economics is required. 

Counsel's statement on appeal is not persuasive. The AAO does not 
use a title, by itself, when determining whether a particular job 
qualifies as a specialty occupation. The specific duties of the 
offered position combined with the nature of the petitioning 
entity's business operations are factors that the AAO considers. 
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In the initial 1-129 petition, the petitioner described the 
duties of the offered position as follows: 

Prepare business development recommendations, specific 
sales goals, type of market, etc. Utilize knowledge of 
business administration and flooring industry 
management to solve organizational, operational, and 
distribution problems. Create economic demographic 
models to project market viability and product 
development. Interpret data concerning expenditure, 
price and future trends through daily statistical 
reports; adopting statistics and operation research 
technology to recommend improvements of operation. Keep 
abreast of changes in the political, social, [and] 
economic issues in the flooring industry and its 
effects on the business and make recommendations based 
on those trends. Keep abreast of business information 
by reviewing business trade publications. Research on 
[sic] business innovations, financial resources and 
available facilities for a particular project. 
Participate in project implementation and periodic 
review and the evaluation of the same. Prepare 
progress, analysis and recommendations for changes or 
improvements of certain programs or services. 

Pursuant to 8 C.F.R. § 214.2 (h) (4) (iii) (A), to qualify as a 
specialty occupation, the position must meet one of the following 
criteria : 

1. A baccalaureate or higher degree or its equivalent 
is normally the minimum requirement for entry into the 
particular position; 

2. The degree requirement is common to the industry in 
parallel positions among similar organizations or, in 
the alternative, an employer may show that its 
particular position is so complex or unique that it can 
be performed only by an individual with a degree; 

3. The employer normally requires a degree or its 
equivalent for the position; or 

4. The nature of the specific duties is so specialized 
and complex that knowledge required to perform the 
duties is usually associated with the attainment of a 
baccalaureate or higher degree. 
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The petitioner has not met any of the above requirements to 
classify the offered position as a specialty occupation. 

First, the AAO does not agree with counsel's assertion that the 
proffered position would normally require a bachelor's degree in 
economics or a related field. As correctly stated by the 
director, the duties of the proffered position are similar to the 
duties that a general manager or operations manager and a 
marketing manager would execute in a small business establishment. 
At page 87 of the Occupa t iona l  O u t l o o k  Handbook (Handbook ) ,  2002- 
2003 edition, the Department of Labor (DOL) describes the 
positions of a general manager and operations manager, in part, as 
follows : 

General  and o p e r a t i o n s  managers plan, direct, or 
coordinate the operations of companies or public and 
private sector organizations. The duties include 
formulating policies, managing daily operations, and 
planning the use of materials and human resources, but 
are too diverse and general in nature to be classified 
in any one area of management or administration, such as 
personnel, purchasing or administrative services. 

Also, at page 27 of the Handbook, the DOL describes the position 
of a marketing manager as follows: 

Marke t ing  managers  develop the firm's detailed marketing 
strategy. . . . [Tlhey identify potential markets--for 
example, business firms, wholesalers, retailers, 
government, or the general public. Marketing managers 
develop pricing strategy with an eye towards maximizing 
the firm's share of the market and its profits while 
ensuring that the firm's customers are satisfied. 

A review of the DOL's Handbook at pages 87-88 finds no requirement 
of a baccalaureate or higher degree in a specific specialty for 
employment as general and operations managers (top executives). 
Many general and operations managers have a bachelor's or higher 
degree in business administration or liberal arts. In addition, 
many are promoted from within the organization. 

A review of the DOL's Handbook at page 28 also finds no 
requirement of a baccalaureate or higher degree in a specific 
specialty for employment in marketing managerial jobs. A wide 
range of educational backgrounds is suitable, but many employers 
prefer those with experience in related occupations plus a broad 
liberal arts background. In addition, most marketing management 
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positions are filled by promoting experienced staff or related 
professional or technical personnel. Thus, the petitioner has not 
shown that a bachelor's degree or its equivalent is required for 
the position being offered to the beneficiary. 

Second, the petitioner has not demonstrated that it has, in the 
past, required the services of individuals with baccalaureate or 
higher degrees in a specific specialty such as economics, for the 
offered position. Counsel's assertion in his June 5, 2002 letter 
that the petitioner "has not previously hired anyone for this 
same position who was not a professional and did not possess the 
required professional credentials" is noted. Counsel, however, 
does not submit any evidence in support of his assertion. Simply 
going on record without supporting documentary evidence is not 
sufficient for the purpose of meeting the burden of proof in these 
proceedings. Matter of Treasure Craft of California, 14 I&N Dec. 
190 (Reg. Comrn. 1972) . 

Third, the petitioner did not present any documentary evidence 
that a baccalaureate degree in a specific specialty or its 
equivalent is common to the industry in parallel positions among 
organizations similar to the petitioner. The job postings are 
noted. The petitioner, however, has not demonstrated that the 
proposed duties of the proffered position are as complex as those 
listed in the advertised positions. For example, one of positions 
is that of a marketing analyst for a nationwide leader in the 
office products distribution industry, whose duties include 
supporting and training location associates in marketing programs 
to develop sales. Another position is that of a senior direct 
marketing specialist for a software corporation, whose duties 
include working with marketing and product management staff to 
develop direct marketing project plans, establish revenue 
targets, budgets, and identify opportunities to leverage direct 
marketing to increase revenues. It is also noted that some of the 
job postings do not specify a degree in a specific specialty. 

Finally, the petitioner did not demonstrate that the nature of the 
beneficiary's proposed duties is so specialized and complex that 
the knowledge required to perform the duties is usually associated 
with the attainment of a baccalaureate or higher degree. 

The petitioner has failed to establish that any of the four 
factors enumerated above are present in this proceeding. 
Accordingly, it is concluded that the petitioner has not 
demonstrated that the offered position is a specialty occupation 
within the meaning of the regulations. 
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The burden of proof in these proceedings rests solely with the 
petitioner. Section 291 of the Act, 8 U.S.C. § 1361. The 
petitioner has not sustained that burden. 

ORDER: The appeal is dismissed. 


