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DISCUSSION: The service center director denied the nonimmigrant visa petition and the Administrative 
Appeals Office (AAO) disinissed a subsequent appeal. The matter is again before the AAO on motion to 
reopen or reconsider. The Aotion will be accepted, and the petition is reopened. The petition, however, will 
be denied. ~ 
The petitioner is an internbtional freight forwarding company that seeks to employ the beneficiary as an 
international sales managerl The petitioner endeavors to classify the beneficiary as a nonimmigrant worker in a 
specialty occupation pursu t to section 10 l(a)(lfr)O(i)(b) of the Immigration and Nationality Act (the Act), 
8 U.S.C. § 1101 (a)(15)(H) "t i)(b). The director denied the petition on the basis that the proffered position did 
not meet the definition of a specialty occupation. The AAO affirmed the director's findings. 

On motion, counsel states {hat the director reviewed the petition and determined that the proffered position 
was a general managerial bosition, which did not require a baccalaureate or its equivalent. The AAO's 
decision equated the proffeted position with a marketing manager, but again determined that the position did 
not require a baccalaureate degree in a specific specialty. Counsel states that since the AAO made its 
determination on a different basis than that of the director, the petitioner never had an opportunity to address 
the issues raised in the ~ ~ 0 ' s  decision. Counsel submits a statement from a professor of marketing, stating 
that the duties of the position are sufficiently complex so as to require that the individual filling the 
position possess a bachelor'is degree in marketing, international management or business administration. 

A motion to reopen must skate the new facts to be proved in the reopened proceeding and be supported by 
affidavits or other docum ntary evidence. 8 C.F.R. § 103.5(a)(2). Counsel's submission of additional 
evidence regarding the ne V l  issues raised in the AAO's decision satisfies the requirements of a motion to 
reopen. The petitioner has 4et  its burden, and the motion is accepted. 

The AAO now turns to the 4erits of the reopened petition. Counsel states that the position of marketing manager 
is a specialty occupation, and he submits a statement fiom a professor of marketing to support that assertion. 

I 
I 

Section 214(i)(1) of the lminlgration and Nationality Act (the Act), 8 U.S.C. $ 1184 (i)(l), defines the term 
"specialty occupation" as occupation that requires: 

(A) theoretical k d  practical application of a body of highly specialized knowledge, and 

(B) attainment f a  bachelor's or higher degree in the specific specialty (or its equivalent) 
for entry into the occupation in the United States. 

Pursuant to 8 C.F.R. 2 14./l(h)(4)(iii)(~), to qualify as a specialty occupation, the position must meet one of 
the following criteria: ~ 

( I )  A baccalaureatd or higher degree or its equivalent is normally the minimum requirement 
for entry into thb particular position; ~ 

(2) The degree reqbirement is common to the industry in parallel positions among similar 
organizations oi, in the alternative, an employer may show that its particular position is 
so complex or &ique that it can be performed only by an individual with a degree; 
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(3) The employer dormally requires a degree or its equivalent for the position; or 

(4) The nature of the specific duties is so specialized and complex that knowledge required to 
perform the duties is usually associated with the attainment of a baccalaureate or higher 

I 

degree. I 

Citizenship and 1mmigradon Services (CIS) interprets the term "degree" in the criteria at 8 C.F.R. 
tj 214.2(h)(4)(iii)(A) to me& not just any baccalaureate or higher degree, but one in a specific specialty that is 
directly related to the proffered position. 

I 

The record of proceeding ljefore the AAO contains: (1) Form 1-129 and supporting documentation; (2) the 
director's request for additional evidence; (3) the petitioner's response to the director's request; (4) the 
director's denial letter; (5) Form I-290B and supporting documentation; (6) the AA07s decision; and (6) the 
petitioner's motion to reopen and supporting documents. The AAO reviewed the record in its entirety before 
issuing its decision. 

The petitioner is seeking tlje beneficiary's services as an international sales manager. The AAO determined 
that the position was most like a marketing manager. Evidence of the beneficiary's duties includes: the 1-129 
petition; the petitioner's Oatober 11, 2000 letter in support of the petition; and the petitioner's response to the 
director's request for e v i d e b .  According to this evidence, the beneficiary would perform duties that entail, 
in part: developing international transit for American cargo export and import to Latin America; organizing 
freight forwarder agent-to-dgent cooperation for consolidating cargo; and sales and marketing for Canada, the 
United States, Latin ~rner/ca and Europe. The petitioner indicated that a qualified candidate for the job 
would possess a bachelor's degree in business administration with a concentration in international 
management. 

The director found that the proffered position was not a specialty occupation. Citing the Department of 
Labor's Occupational Outlook Handbook (Handbook), 1998-1999 edition, the director noted that the 
minimum requirement for &try into the position was not a baccalaureate degree or its equivalent in a specific 
specialty. The director foudd hrther that the petitioner failed to establish any of the criteria found at 8 C.F.R. 
@ 214.2@)(4)(iii)(A). In response to the petitioner's appeal, the AAO determined that the position is similar 
to a marketing manager, iather than being a general managerial or executive position. The marketing 
manager position, however, also does not require a degree in a specific specialty. 

In the motion to reopen, c~unsel states that the proffered position is most similar to a "manager, export7' as 
defined in the Department df Labor's Dictionary of Occupational Titles, an assertion he states was ignored in 
the initial adjudication. Counsel concedes, however, that the proffered position may be considered a 
marketing manager for the purposes of this adjudication. 

Upon review of the record, the petitioner has established none of the four criteria outlined in 8 C.F.R. 
§ 214.2@)(4)(iii)(A). Therefore, the proffered position is not a specialty occupation. 

The AAO turns first to the1 criteria at 8 C.F.R. § 214.2 @)(4)(iii)(A)(l) and (2): a baccalaureate or higher 
degree or its equivalent is h e  normal minimum requirement for entry into the particular position; a degree 
requirement is common t o  the industry in parallel positions among similar organizations; or a particular 
position is so complex or mique that it can be performed only by an individual with a degree. 
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Factors often considered by CIS when determining these criteria include: whether the Handbook reports that the 
industry requires a degree; *her the industry's professional association has made a degree a minimum entry 
requirement; and whether lpers  or affidavits fiom h s  or individuals in the industry attest that such f m s  
"routinely employ and recr$it only degreed individuals." See Shanti, Inc. v. Reno, 36 F. Supp. 2d 1151, 1165 
@.Min. 1999)(quoting ~ i r & ~ l a k e r  Corp. v. Slattery, 764 F. Supp. 872, 1 102 (S.D.N.Y. 199 1)). 

The AAO routinely consul4 the Handbook for its information about the duties and educational requirements of 
particular occupations. No tvidence in the Handbook indicates that a baccalaureate or higher degree in a specific 
specialty, or its equivalent, is required for a marketing manager job. The Handbook states clearly that a wide 
range of educational backgrounds is acceptable, and many employers prefer experience in the occupation in 
addition to a broad liberal a$s background. The Handbook does state that some employers prefer a bachelor's or 
master's degree in business administration with an emphasis on marketing, but hrther states that most marketing 
managerial positions are filled by promoting experienced staff. 

Counsel submits one letter fiom a marketing professor with significant practical experience in international 
marketing, which states q a t  the duties of the proffered position are so complex that they can only be 
successfully performed by fin individual with a bachelor's degree in marketing, international management, or 
business administration wiqh an emphasis on international marketing. There is no other evidence submitted 
regarding parallel positiods in the petitioner's industry, and no evidence to corroborate the professor's 
statement. I 

The record also does not ir$lude any evidence fiom professional associations regarding an industry standard, 
or documentation to supPo$ the complexity or uniqueness of the proffered position. The petitioner has, thus, 
not established the criteria set forth at 8 C.F.R. § 2 14.2@)(4)(iii)(A)(l) or (2). 

The AAO now turns to th; criterion at 8 C.F.R. 8 214.2(h)(4)(iii)(A)(3) - the employer normally requires a 
degree or its equivalent for @e position. The record does not contain any evidence of the petitioner's past hiring 
practices and therefore, the detitioner has not met its burden of proof in this regard. See Matter of Treasure Crafl 
of California, 14 I&N Dec. 190 (Reg. Cornm. 1972). 

Finally, the AAO turns to t$e criterion at 8 C.F.R. 214.2(h)(iii)(A)(4) - the nature of the specific duties is so 
specialized and complex thaf knowledge required to perform the duties is usually associated with the attainment 
of a baccalaureate or higher degree. 

To the extent that they are depicted in the record, the duties do not appear so specialized and complex as to 
require the highly specializi d knowledge associated with a baccalaureate or higher degree, or its equivalent, e 
in a specific specialty. Th~refore, the evidence does not establish that the proffered position is a specialty 
occupation under 8 C.F.R. 214.2@)(4)(iii)(A)(4). 

As related in the n above, the petitioner has failed to establish that the proffered position is a 
specialty the AAO shall not disturb the director's denial of the petition. 

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act, 8 U.S.C. § 136 1. 
The petitioner has nat sustaided that burden. 

ORDER: The previous decision of the AAO, dated August 5,2002, is aEimed. The petition is denied. 


