PUBLIC COPY

8 Department of Homeland Security

N 3 * “‘ i
ldemzf}‘fzm tote daleted g0
preveni ..., ¥

invasion OF Py nrivacy

-, Citizenship and Immigration Services
weav LR

ADMINISTRATIVE APPEALS OFFICE
CIS, AAO, 20 Mass, 3/F

425 I Street, N.W.

Washington, D.C. 20536

File: SRC-02-234-55459 Office:

TEXAS SERVICE CENTER Date: JA N 2 2 2 U 04

INRE: Petitioner:
Beneficiary:

PETITION: Petition for a Nonimmigrant Worker Pursuant to Section 101(a)(15)(H)(i)(b) of the Immigration and Nationality
Act, 8 U.S.C. § 1101(a)(15)(H)(i)(b)

ON BEHALF OF PETITIONER:

INSTRUCTIONS:

This is the decision in your case. All documents have been returned to the office that originally decided your case. Any
further inquiry must be made to that office.

If you believe the law was inappropriately applied or the analysis used in reaching the decision was inconsistent with the
information provided or with precedent decisions, you may file a motion to reconsider. Such a motion must state the reasons
for reconsideration and be supported by any pertinent precedent decisions. Any motion to reconsider must be filed within 30
days of the decision that the motion seeks to reconsider, as required under 8 C.F.R. § 103.5(a)(1)(i).

If you have new or additional information that you wish to have considered, you may file a motion to reopen. Such a motion
must state the new facts to be proved at the reopened proceeding and be supported by affidavits or other documentary
evidence. Any motion to reopen must be filed within 30 days of the decision that the motion seeks to reopen, except that
failure to file before this period expires may be excused in the discretion of Citizenship and Immigration Services (CIS)
where it is demonstrated that the delay was reasonable and beyond the control of the applicant or petitioner. Id.

Any motion must be filed with the office that originally decided your case along with a fee of $110 as required under
8 C.FR. § 103.7.
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DISCUSSION: The service center director denied the nonimmigrant
visa petition and the matter is now before the Administrative
Appeals Office (AAO) on appeal. The appeal will be dismissed. The
petition will be denied.

The petitioner is an electrical engineering firm that seeks to
employ the beneficiary as an electrical engineer. The
petitioner, therefore, endeavors to classify the beneficiary as a
nonimmigrant worker in a specialty occupation pursuant to section
101(a) of the Immigration and Nationality Act (the Act), 8
U.S.C. § 1101 (a) (15) (H) (i) (b) .

The director denied the petition because the proffered position
is not a specialty occupation. On appeal, counsel submits a
statement.

Section 214(i)(l) of the Immigration and Nationality Act (the
Act), 8 U.S.C. § 1184 (i) (l), defines the term "specialty
occupation" as an occupation that requires:

(A) theoretical and practical application of a body
of highly specialized knowledge, and

(B) attainment of a bachelor’s or higher degree in
the specific specialty (or its equivalent) as a
minimum for entry into the occupation in the
United States.

Pursuant to 8 C.F.R. § 214.2(h)(4)(iii)(A), to qualify as a
specialty occupation, the position must meet one of the following
criteria:

(1) A baccalaureate or higher degree or its equivalent
is normally the minimum requirement for entry into
the particular position;

(2) The degree requirement is common to the industry in
parallel positions among similar organizations or,
in the alternative, an employer may show that its
particular position is so complex or unigque that it
can be performed only by an individual with a
degree;

(3) The employer normally requires a degree or its
equivalent for the position; or
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(4) The nature of the specific duties is so specialized
and complex that knowledge required to perform the
duties is usually associated with the attainment of
a baccalaureate or higher degree.

Citizenship and Immigration Services (CIS) interprets the term
“degree” in the criteria at 8 C.F.R. § 214.2(h) (4) (iii)(A) to
mean not just any baccalaureate or higher degree, but one in a
specific specialty that is directly related to the proffered
position.

The record of proceeding before the AAO contains: (1) Form
I-129 and supporting documentation; (2) the director’s request
for additional evidence; (3) the petitioner’s response to the
director’s request; (4) the director’s denial letter; and (5)
Form I-290B and supporting documentation. The AAO reviewed the
record in its entirely before issuing its decision.

The petitioner is seeking the beneficiary’s services as an
electrical engineer. Evidence of the beneficiary’s duties in the
record includes: the I-129 petition; the petitioner’s July 11,
2002 letter in support of the petition; and the petitioner’s
response to the director’s request for evidence. According to
this evidence, the beneficiary would perform duties that entail:
research; development; design and testing phases for the
components to be built, as per customer specifications; and be
in charge of modifications to electrical components based upon
customer request. The petitioner indicated that a qualified
candidate for the job would possess a bachelor’s degree in
electrical engineering or an equivalent.

The director found that the proffered position was not a
specialty occupation because the beneficiary would be performing
the duties of a specialty occupation. The director found further
that the petitioner failed to establish any of the criteria
found at 8 C.F.R. § 214.2(h) (4) (iii) (n).

On appeal, counsel states that the proffered position does not
require a license in the State of Florida. Counsel further
states that the record contains sufficient evidence to
demonstrate that the minimum requirement for the proffered
position is a bachelor’s degree, and that the proffered position
requires practical and theoretical applications.

Upon review of the record, the petitioner has established none
of the four criteria outlined in 8 C.F.R. § 214 .2 (h) (4) (iii) (A).
Therefore, the proffered position is not a specialty occupation.
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The AAO turns first to the criteria at 8 C.F.R. § 214.2
(h) (4) (iii) (A) (1) and (2): a baccalaureate or higher degree or
its equivalent is the normal minimum requirement for entry into
the particular position; a degree requirement is common to the
industry in parallel positions among similar organizations; or a
particular position is so complex or unique that it can be
performed only by an individual with a degree.

Factors often considered by CIS when determining these criteria
include: whether the Department of Labor’s (DOL) Occupational
Outlook Handbook (Handbook) reports that the industry requires a
degree; whether the industry’s professional association has made a
degree a minimum entry requirement; and whether letters or
affidavits from firms or individuals in the industry attest that
such firms "routinely employ and recruit only degreed
individuals." See Shanti, Inc. v. Reno, 36 F. Supp. 2d 1151, 1165
(D.Min. 1999) (quoting Hird/Blaker Corp. v. Slattery, 764 F. Supp.
872, 1102 (S.D.N.Y. 1991)).

The AAO routinely consults the Handbook for its information about
the duties and educational requirements of particular occupations.
The AAO does not concur with counsel that the proffered position
is that of an electrical engineer. A review of the Electrical
Engineering training and qualifications description in the
Handbook indicates that all 50 States and the District of Columbia
usually require licensure for engineers who offer their services
directly to the public. It is noted that some of the beneficiary’'s
proposed duties involve performing services for the petitioner’s
clients. As such, although counsel asserts that the position of
electrical engineer does not require licensing in the State of
Florida, the record does not contain any evidence in support of
this assertion. Simply going on record without supporting
documentary evidence is not sufficient for the purpose of meeting
the burden of proof in these proceedings. Matter of Treasure Craft
of California, 14 I&N Dec. 190 (Reg. Comm. 1972).

Furthermore, although counsel states that the record contains
evidence that the position of electrical engineer is a
professional position, this information has no relevance to
these proceedings. The director did not state that the job of
electrical engineer is not a specialty occupation. The director
concluded correctly that the proffered position is not one of an
electrical engineer and, therefore, it does not require a
baccalaureate degree, or its equivalent, in a specific
specialty.
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The petitioner did not present any documentary evidence that a
baccalaureate degree in a specific specialty or its equivalent is
common to the industry in parallel positions among organizations
similar to the petitioner.

The record also does not include any evidence from professional
associations regarding an industry standard, or documentation to
support the complexity or uniqueness of the proffered position.
The petitioner has, thus, not established the criteria set forth
at 8 C.F.R. § 214.2(h) (4) (iii) (A) (1) or (2).

The AAO now turns to the criterion at 8 C.F.R.
§ 214.2(h) (4) (iii) (A) (3) - the employer normally requires a
degree or its equivalent for the position. In the petitioner’s
August 20, 2002 letter, the petitioner’s president states that the
petitioner is a new company and has employed no electrical
engineers in the past. As such, the petitioner has not met its
burden of proof in this regard. See Matter of Treasure Craft of
California, Supra.

Finally, the AAO turns to the criterion 8 C.F.R.
§ 214.2(h) (iii) (A) (4) - the nature of the specific duties is so
specialized and complex that knowledge required to perform the
duties is usually associated with the attainment of a
baccalaureate or higher degree.

As counsel asserts that the proffered position does not require
licensure, the actual duties would not appear so specialized and
complex as to require the highly specialized knowledge
associated with a baccalaureate or higher degree, or its
equivalent, in a specific specialty. Therefore, the evidence
does not establish that the proffered position is a specialty
occupation under 8 C.F.R. § 214.2(h) (4) (iii) (a) (4).

As related in the discussion above, the petitioner has failed to
establish that the proffered position is a specialty occupation.
Accordingly, the AAO shall not disturb the director’s denial of
the petition.

The burden of proof in these proceedings rests solely with the
petitioner. Section 291 of the Act, 8 U.S.C. § 1361. The

petitioner has not sustained that burden.

ORDER: The appeal is dismissed. The petition is denied.



