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DISCUSSION: The Director of the California Service Center denied the nonimmigrant visa petition and the
matter is now before the Administrative Appeals Office (AAO) on appeal. The director’s decision will be
withdrawn and the matter remanded for entry of a new decision.

The petitioner is a convalescent hospital that provides both long-term and short-term residency, respite care,
and rehabilitation services. It seeks to employ the beneficiary as head nurse. The petitioner endeavors to
classify the beneficiary as a nonimmigrant worker in a specialty occupation pursuant to section
101(a)(15)(H)(i)(b) of the Immigration and Nationality Act (the Act), 8 U.S.C. § 1101 (a)(15)(H)(i)(b). The
director denied the petition on the basis that the proffered position did not meet the definition of a specialty
occupation.

However, the record as presently constituted contains no indication that the director had issued a Request for
Evidence (RFE): there is no copy of an RFE in the record, and the record contains no evidence that one was ever
issued. Furthermore, the record contains no evidence of ineligibility. In such circumstances, a director is
generally required to request additional evidence from a petitioner. 8 C.F.R. § 103.2(b)(8).

In accordance with 8 C.F.R. § 103.2(b)(8), the director must issue an RFE specifying any missing initial
evidence of eligibility, and any regard in which evidence submitted by the petitioner either does not fully
establish eligibility for the H-1B benefit or raises underlying questions regarding eligibility. The RFE must
be written in such a manner as to put the petitioner on adequate notice as to the nature of the evidentiary
deficiencies that the director identifies under 8 C.F.R. § 214.2(h)(4)(iii)(A).

Pursuant to 8 C.F.R. § 103.2(b)(8), the director shall allow the petitioner 12 weeks to respond to the RFE, and
then shall render a new decision based on the evidence then of record as it relates to the regulatory
requirements for eligibility. If that decision is adverse to the petitioner, the director shall follow the usual
regulatory procedures regarding such decisions and the petitioner’s right to contest them.

As always, the burden of proving eligibility for the benefit sought remains entirely with the petitioner.
Section 291 of the Act, 8 U.S.C. § 1361.

ORDER: The director’s May 14, 2001 decision is withdrawn. The petition is remanded to the
director for entry of a new decision.



