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DISCUSSION: The service center director denied the nonimmigrant visa petition and the matter is now before
the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed. The petition will be denied.

The petitioner is a restaurant that seeks to employ the beneficiary as a chef. The petitioner endeavors to
classify the beneficiary as a nonimmigrant worker in a specialty occupation pursuant to section
101(a)(15)(H)(i)(b) of the Immigration and Nationality Act (the Act), 8 U.S.C. § 1101(@)(15)Y(H)({)(b).

The director denied the petition because the proffered position is not a specialty occupation and the
beneficiary is not qualified to perform a specialty occupation. On appeal, counsel submits a brief and other
documentation.

The AAO will first address the director’s conclusion that the position is not a specialty occupation.

Section 214(i)(1) of the Act, 8 U.S.C. § 1184(i)(1), defines the term "specialty occupation” as an occupation
that requires:

(A) theoretical and practical application of a body of highly specialized knowledge, and

(B) attainment of a bachelor’s or higher degree in the specific specialty (or its equivalent)
as a minimum for entry into the occupation in the United States.

Pursuant to 8 C.F.R. § 214.2(h)(4)(iii)(A), to qualify as a specialty occupation, the position must meet one of
the following criteria:

(1) A baccalaureate or higher degree or its equivalent is normally the minimum requirement
for entry into the particular position;

(2) The degree requirement is common to the industry in parallel positions among similar
organizations or, in the alternative, an employer may show that its particular position is
so complex or unique that it can be performed only by an individual with a degree;

(3) The employer normally requires a degree or its equivalent for the position; or

(4) The nature of the specific duties is so specialized and complex that knowledge required to
perform the duties is usually associated with the attainment of a baccalaureate or higher
degree.

Citizenship and Immigration Services (CIS) interprets the term “degree” in the criteria at 8 C.F.R.
§ 214.2(h)(4)(iii)(A) to mean not just any baccalaureate or higher degree, but one in a specific specialty that is
directly related to the proffered position.

The record of proceeding before the AAO contains: (1) Form I-129 and supporting documentation; (2) the
director’s request for additional evidence; (3) the petitioner’s response to the director’s request; (4) the



EAC 03 212 54355
Page 3

director’s denial letter; and (5) Form I-290B and supporting documentation. The AAO reviewed the record in
its entirety before issuing its decision.

The petitioner is seeking the beneficiary’s services as a chef. Evidence of the beneficiary’s duties includes
the 1-129 petition and the petitioner’s response to the director’s request for evidence. According to this
evidence, the beneficiary would perform duties that entail preparing traditional Russian and Ukrainian food.
The petitioner has not indicated that a bachelor’s degree in any specific field is necessary to enter into the
proffered position.

The director found that the proffered position was not a specialty occupation. Citing to the Department of
Labor’s Occupational Outlook Handbook (Handbook), the director noted that the minimum requirement for
entry into the position of chef was not a baccalaureate degree or its equivalent in a specific specialty. On
appeal, counsel submits information about the petitioner’s restaurant and its menu in order to support the
assertion that the proffered position requires a bachelor’s degree. This documentation fails to address any of
the director’s concerns regarding the minimum entry requirement for the instant position. The record contains
no evidence that would establish any of the four criteria outlined in 8 C.F.R. § 214.2(h)(4)(iii)(A). Therefore,
the proffered position is not a specialty occupation. Accordingly, the AAO shall not disturb the director’s
denial of the petition.

The director also found that the beneficiary would not be qualified to perform the duties of the proffered position
if the job had been determined to be a specialty occupation. The petitioner submitted copies of documents
showing that the beneficiary had completed three years of studies as a cook, and that the beneficiary worked at a
restaurant for approximately five years. The director requested additional evidence regarding the beneficiary’s
qualifications, but the petitioner failed to submit the requested documentation. On appeal, counsel submits an
evaluation report b

The AAO notes two reasons why no weight is accorded t-valuation report. First, CIS regulations
affirmatively require a petitioner to establish eligibility for the benefit it is seeking at the time the petition is
filed. See 8 C.F.R. § 103.2(b)(12). The purpose of the request for evidence is to elicit further information that
clarifies whether eligibility for the benefit sought has been established, as of the time the petition is filed. See
8 C.F.R. §§ 103.2(b)(8) and (12). The failure to submit requested evidence that precludes a material line of
inquiry shall be grounds for denying the petition. 8 C.F.R. § 103.2(b)(14). As in the present matter, where a
petitioner has been put on notice of a deficiency in the evidence and has been given an opportunity to respond
to that deficiency, the AAO will not accept evidence offered for the first time on appeal. See Matter of
Soriano, 19 1&N Dec. 764 (BIA 1988); Matter of Obaigbena, 19 1&N Dec. 533 (BIA 1988). If the petitioner
had wanted the submitted evidence to be considered, it should have submitted the documents in response to
the director’s request for evidence. /d.

Second, CIS uses an evaluation by a credentials evaluation organization of a person's foreign education as an
advisory opinion only. Where an evaluation is not in accord with previous equivalencies or is in any way
questionable, it may be discounted or given less weight. Matter of Sea, Inc., 19 1&N Dec. 817 (Comm.
1988)~frites that the beneficiary’s three-year Ukrainian trade school degree is academically equivalent
to a U.S. bachelor of arts in culinary arts, but he provides no documentation to support the method in which a
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three-year trade school certificate was compared to a U.S. bachelor’s degree. -lso writes that the
Ukrainian program that the beneficiary attended, from the age of fifteen, required completion of the equivalent of
a U.S. high school diploma. It is sufficiently unusual for a U.S. student to complete high school studies by the
age of fifteen to require some sort of documentation to support this anomalous claim. Finally, the petitioner itself
indicated on the Form [-129W that the beneficiary’s highest level of education was an associate’s degree. As Dr.
Erb’s opinion is not in accord with other information on the record, CIS is not required to accept or may give
less weight to that evidence. Matter of Caron International, 19 1&N Dec. 791 (Comm. 1988).

The evidence fails to establish that the proffered position is a specialty occupation and that the beneficiary is
qualified to perform the duties of a specialty occupation. The burden of proof in these proceedings rests solely

with the petitioner. Section 291 of the Act, 8 U.S.C. § 1361. The petitioner has not sustained that burden.

ORDER: The appeal is dismissed. The petition is denied.



