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DISCUSSION: The service center director denied the nonimmigrant visa petition and the Administrative
Appeals Office (AAO) dismissed a subsequent appeal. The matter is again before the AAO on motion to
reconsider. The motion will be rejected.

The petitioner is a hotel that seeks to employ the beneficiary as an assistant manager. The petitioner endeavors
to classify the beneficiary as a nonimmigrant worker in a specialty occupation pursuant to section
101(2)(15)(H)(i)(b) of the Immigration and Nationality Act (the Act), 8 U.S.C. § 1101(a)(15)(H)(i)(b). The
director denied the petition on the basis that the proffered position did not meet the definition of a specialty
occupation.

The beneficiary, not an authorized representative of the petitioner, signed the Form G-28, Entry of Appearance as
Attorney or Representative that was submitted in conjunction with the motion. Citizenship and Immigration
Services (CIS) regulations specifically state that a beneficiary of a visa petition is not a recognized party in a
proceeding. 8 C.F.R. § 103.2(a)(3). As the beneficiary is not a recognized party, counsel is not authorized to file
a motion. 8 C.FR. § 103.3(a)(1)Gii)(B). Accordingly, the AAO will reject the appeal pursuant to 8 C.F.R.
§ 103.3@)(2)(vXAX).

Additionally, the AAO notes that the motion was untimely filed. In order to properly file a motion, the
regulation at 8 C.F.R. § 103.5(a)(1)(i) provides that the affected party must file the complete motion within 30
days after service of the unfavorable decision. If the decision was mailed, the appeal must be filed within 33
days. See 8 C.F.R. § 103.5a(b).

The record indicates that the AAO issued the decision on November 12, 2003. It is noted that the director of
the AAO properly gave notice to the petitioner that it had 33 days to file the motion. Although counsel dated
tthe appeal December 11, 2003, it was received by CIS on December 22, 2003, or 40 days after the decision

was issued. Accordingly, the appeal was untimely filed.

For this additional reason, the appeal must be rejected.

ORDER: The appeal is rejected.



