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DISCUSSION: The Director of the Texas Service Center denied the nonirnmigrant visa petition. As the 
subsequent appeal was filed untimely, the AAO withdrew the director's decision and remanded the matter for 
consideration of the appeal as a motion. The director denied the petition and certified her decision to the 
Administrative Appeals Office (AAO). The director's decision will be affirmed. The petition will be denied. 

The petitioner is an accounting and financial consulting business that seeks to employ the beneficiary as an 
accountant/financial consultant. The petitioner endeavors to classify the beneficiary as a nonirnmigrant worker 
in a specialty occupation pursuant to 5 lOl(a)(lS)(H)(i)(b) of the Immigration and Nationality Act (the Act), 
8 U.S.C. 5 1 lOl(a)(lS)(H)(i)(b). 

The director denied the petition because the proffered position is not a specialty occupation and the 
beneficiary is not qualified to perform a specialty occupation. The director further found that the petitioner 
had not established that it had a certified labor condition application or that it met the definition of a U.S. 
employer. 

Counsel does not submit any additional evidence on certification. 

The AAO will first address the director's conclusion that the position is not a specialty occupation. 

Section 214(i)(l) of the Act, 8 U.S.C. 5 1184(i)(l), defines the term "specialty occupation" as an occupation 
that requires: 

(A) theoretical and practical application of a body of highly specialized knowledge, and 

(B) attainment of a bachelor's or higher degree in the specific specialty (or its equivalent) 
as a minimum for entry into the occupation in the United States. 

Pursuant to 8 C.F.R. § 214.2(h)(4)(iii)(A), to qualify as a specialty occupation, the position must meet one of 
the following criteria: 

( I )  A baccalaureate or higher degree or its equivalent is normally the minimum requirement 
for entry into the particular position; 

(2) The degree requirement is common to the industry in parallel positions among similar 
organizations or, in the alternative, an employer may show that its particular position is 
so complex or unique that it can be performed only by an individual with a degree; 

(3) The employer normally requires a degree or its equivalent for the position; or 

(4) The nature of the specific duties is so specialized and complex that knowledge required to 
perform the duties is usually associated with the attainment of a baccalaureate or higher 
degree. 

Citizenship and Immigration Services (CIS) interprets the term "degree7' in the criteria at 8 C.F.R. 
f j  214.2(h)(4)(iii)(A) to mean not just any baccalaureate or higher degree, but one in a specific specialty that is 
directly related to the proffered position. 
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The record of proceeding before the AAO contains: (1) Form 1-129 and supporting documentation; (2) the 
director's request for additional evidence; (3) the petitioner's response to the director's request; (4) the 
director's denial letter; (5) Form I-290B and supporting documentation; (6) the AAO's decision withdrawing 
the director's decision and remanding the matter for consideration of the appeal as a motion; and (7) the 
director's decision to deny and certification to the AAO. The AAO reviewed the record in its entirety before 
issuing its decision. 

The petitioner is seeking the beneficiary's services as an accountant/financial consultant. Evidence of the 
beneficiary's duties includes: the 1-129 petition; the petitioner's July 27, 2001 letter in support of the petition; 
and the petitioner's response to the director's request for evidence. According to this evidence, the beneficiary 
would perform duties that entail: analyzing financial data for the petitioner and its clients; preparing 
evaluations; performing business decisions; performing daily accounting and bookkeeping duties; and 
assisting with tax issues. The petitioner indicated that a qualified candidate for the job would possess a 
bachelor's degree in accounting. 

The director found that the proffered position was not a specialty occupation because the job is not primarily 
that of an accountant. The director noted that the beneficiary signed himself as the petitioner's "secretary" on 
the petitioner's EIN [Application for Employer Identification Number] document. The director further noted 
that it was not clear who would perform the petitioner's non-qualifying tasks, such as the clerical and 
secretarial tasks, and maintenance. The director found further that the petitioner failed to establish any of the 
criteria found at 8 C.F.R. 5 214.2(h)(4)(iii)(A). 

In his July 5, 2002 letter, counsel states, in part: "As for a written brief, we have reviewed the file and we feel 
that all the documentation in the file speak for themselves." 

Upon review of the record, the petitioner has established none of the four criteria outlined in 8 C.F.R. 
5 214.2(h)(4)(iii)(A). Therefore, the proffered position is not a specialty occupation. 

The AAO turns first to the criteria at 8 C.F.R. 5 214.2(h)(4)(iii)(A)(I) and (2): a baccalaureate or higher 
degree or its equivalent is the normal minimum requirement for entry into the particular position; a degree 
requirement is common to the industry in parallel positions among similar organizations; or a particular 
position is so complex or unique that it can be performed only by an individual with a degree. 

Factors often considered by CIS when determining these criteria include: whether the Department of Labor's 
Occupational Outlook Handbook (Handbook) reports that the industry requires a degree; whether the industry's 
professional association has made a degree a minimum entry requirement; and whether letters or affidavits from 
firms or individuals in the industry attest that such firms "routinely employ and recruit only degreed individuals." 
See Shanti, IFZC. V. Reno, 36 F. Supp. 2d 115 1, 1165 (D.Min. 1999)(quoting Hird/Blaker COT. v. Slattery, 764 F. 
Supp. 872, 1102 (S.D.N.Y. 1991)). 

The AAO routinely consults the Handbook for its information about the duties and educational requirements of 
particular occupations. The AAO does not concur with counsel that the proffered position is primarily that of an 
accountant/financial consultant. The petitioner has not demonstrated that the proposed job duties primarily entail 
the level of responsibility of an accountant/financial consultant. The record indicates that the proffered position is 
primarily that of a secretaryhookkeeper. No evidence in the Handbook, 2004-2005 edition, indicates that a 
baccalaureate or higher degree, or its equivalent, is required for a secretaryhookkeeper job. 
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It is noted that the record contains no explanation as to why the beneficiary identified himself as the petitioner's 
secretary on the petitioner's EIN document. Doubt cast on any aspect of the petitioner's proof may, of course, lead 
to a reevaluation of the reliability and sufficiency of the remaining evidence offered in support of the visa petition. 
It is incumbent upon the petitioner to resolve any inconsistencies in the record by independent objective evidence, 
and attempts to explain or reconcile such inconsistencies, absent competent objective evidence pointing to where 
the truth, in fact, lies, will not suffice. Matter of Ho, 19 I&N Dec. 582,591-92 (BTA 1988). 

The record does not contain any evidence regarding parallel positions in the petitioner's industry or from 
professional associations regarding an industry standard. Nor does the record include any documentation to 
support the complexity or uniqueness of the proffered position. The petitioner has, thus, not established the 
criteria set forth at 8 C.F.R. $ 214.2(h)(4)(iii)(A)(I) or (2). 

The AAO now turns to the criterion at 8 C.F.R. 3 214.2(h)(4)(iii)(A)(3) - the employer normally requires a 
degree or its equivalent for the position. As counsel does not address this issue on appeal or certification, this 
issue will not be discussed further. 

Finally, the AAO turns to the criterion at 8 C.F.R. 8 214.2(h)(iii)(A)(4) - the nature of the specific duties is so 
specialized and complex that knowledge required to perform the duties is usually associated with the attainment 
of a baccalaureate or higher degree. 

To the extent that they are depicted in the record, the duties do not appear so specialized and complex as to 
require the highly specialized knowledge associated with a baccalaureate or higher degree, or its equivalent, 
in a specific specialty. Therefore, the evidence does not establish that the proffered position is a specialty 
occupation under 8 C.F.R. 3 214.2(h)(4)(iii)(A)(4). 

As related in the discussion above, the petitioner has failed to establish that the proffered position is a 
specialty occupation. For this reason, the petition may not be approved. 

The AAO will secondly address the director's conclusion that the petitioner does not meet the definition of a 
U.S. employer. 

Pursuant to 8 C.F.R. 3 214.2(h)(4)(ii): 

United States employer means a person, firm, corporation, contractor, or other association, or 
organization in the United States which: 

(1) Engages a person to work within the United States; 

(2) Has an employer-employee relationship with respect to employees under this part, as 
indicated by the fact that it may hire, pay, fire, supervise, or otherwise control the work of 
any such employee; and 

(3) Has an Internal Revenue Service Tax identification number. 

The director found various inconsistencies regarding the petitioner's business. One inconsistency found 
during a review of the Florida Division of Corporations website was that the petitioner's EIN number actually 
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belongs to another company, Jack Cacic & Co. Inc. Another inconsistency was discovered as a result of a 
name search at the said website, a search which revealed four companies with the petitioner's name, all of 
which are inactive. Another inconsistency found by the director at the said website was that the company 
listed under the petitioner's address had been administratively dissolved for failing to file an annual report on 
10/04/02. Again, the record contains no explanation for these inconsistencies. As stated previously, doubt cast 
on any aspect of the petitioner's proof may, of course, lead to a reevaluation of the reliability and sufficiency of 
the remaining evidence offered in support of the visa petition. Matter of Ho, supra. 

In view of the foregoing, the petitioner has not established that a specialty occupation is immediately available to 
the beneficiary upon entry to the United States, that it will be able to engage the beneficiary to work within the 
United States, or that it otherwise meets the definition of a U.S. employer. For this additional reason, the petition 
may not be approved. 

The AAO will thirdly address the director's conclusion that the petitioner did not submit a certified labor 
condition application. 

Pursuant to 8 C.F.R. 3 214.2(h)(4)(iii)(B), the petitioner shall submit the following with an H-1B petition 
involving a specialty occupation: 

( I )  A certification from the Secretary of Labor that the petitioner has filed a labor condition 
application with the Secretary, 

(2) A statement that it will comply with the terms of the labor condition application for the 
duration of the alien's authorized stay, 

(3) Evidence that the alien qualifies to perform services in the specialty occupation. . . . 

The director found that, although the petitioner stated that a certified labor condition application had been 
submitted, none was found in the record. In his July 5, 2002 letter, counsel states that the petitioner's labor 
condition application was certified in October 2001. 

The petitioner has provided a certified labor condition application that is valid for the period of the requested 
extension. Nevertheless, that application was certified on October 16, 2001, a date subsequent to September 
14, 2001, the filing date of the visa petition. Regulations at 8 C.F.R. 5 214.2(h)(4)(i)(B)(l) provide that before 
filing a petition for H-IB classijication in a specialty occupation, the petitioner shall obtain a certification 
from the Department of Labor that it has filed a labor condition application. (Emphasis added.) For this 
additional reason, the petition may not be approved. 

The director will finally address the director's conclusion that the beneficiary is not qualified to perform a 
specialty occupation. 

Section 214(i)(2) of the Act, 8 U.S.C. $ 1184(i)(2), states that an alien applying for classification as an H-1B 
nonimmigrant worker must possess full state licensure to practice in the occupation, if such licensure is 
required to practice in the occupation, and completion of the degree in the specialty that the occupation 
requires. If the alien does not possess the required degree, the petitioner must demonstrate that the alien has 
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experience in the specialty equivalent to the completion of such degree, and recognition of expertise in the 
specialty through progressively responsible positions relating to the specialty. 

Pursuant to 8 C.F.R. 3 214.2(h)(4)(iii)(C), to qualify to perform services in a specialty occupation, an alien 
must meet one of the following criteria: 

( I )  Hold a United States baccalaureate or higher degree required by the specialty 
occupation from an accredited college or university; 

(2) Hold a foreign degree determined to be equivalent to a United States baccalaureate or 
higher degree required by the specialty occupation from an accredited college or university; 

(3) Hold an unrestricted state license, registration or certification which authorizes him 
or her to fully practice the specialty occupation and be immediately engaged in that specialty 
in the state of intended employment; or 

(4) Have education, specialized training, and/or progressively responsible experience 
that is equivalent to completion of a United States baccalaureate or higher degree in the 
specialty occupation, and have recognition of expertise in the specialty through progressively 
responsible positions directly related to the specialty. 

The director found that the beneficiary was not qualified for the proffered position because the beneficiary 
holds no diploma. The director further found that, although the record contains an evaluation of the 
beneficiary's work experience, the record contains insufficient evidence to demonstrate that the evaluator is 
qualified to evaluate work experience for college credit. The director also noted that the record does not 
contain employment letters from the beneficiary's employers. 

Upon review of the record, the petitioner has failed to establish that the beneficiary is qualified to perform an 
occupation that requires a baccalaureate degree in accounting. The beneficiary does not hold a baccalaureate 
degree from an accredited U.S. college or university in any field of study, or a foreign degree determined to 
be equivalent to a baccalaureate degree from a U.S. college or university in any field of study. Therefore, the 
petitioner must demonstrate that the beneficiary meets the criterion at 8 C.F.R. 8 214.2(h)(4)(iii)(C)(4). 

Pursuant to 8 C.F.R. 5 214.2(h)(4)(iii)(D), equating the beneficiary's credentials to a United States 
baccalaureate or higher degree shall be determined by one or more of the following: 

(1) An evaluation from an official who has authority to grant college-level credit for training 
and/or experience in the specialty at an accredited college or university which has a 
program for granting such credit based on an individual's training and/or work experience; 

(2) The results of recognized college-level equivalency examinations or special credit 
programs, such as the College Level Examination Program (CLEP), or Program on 
Noncollegiate Sponsored Instruction (PONSI); 

(3) An evaluation of education by a reliable credentials evaluation service which specializes in 
evaluating foreign educational credentials; 
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(4) Evidence of certification or registration from a nationally-recognized professional 
association or society for the specialty that is known to grant certification or registration to 
persons in the occupational specialty who have achieved a certain level of competence in 
the specialty; 

(5) A determination by the Service that the equivalent of the degree required by the specialty 
occupation has been acquired through a combination of education, specialized training, 
and/or work experience in areas related to the specialty and that the alien has achieved 
recognition of expertise in the specialty occupation as a result of such training and 
experience. 

The record contains an evaluation from Morningside Evaluations and Consulting, a company that specializes 
in evaluating academic credentials. The evaluator concluded that the beneficiary possesses the equivalent of a 
Bachelor of Arts degree in accounting from an accredited U.S. institution of higher education. A credentials 
evaluation service may not evaluate an alien's work experience or training; it can only evaluate educational 
credentials. See 8 C.F.R. 5 214.2(h)(4)(iii)(D)(3). Thus, the evaluation carries no weight in these proceedings. 
Matter of Sea, Inc., 19 I&N Dec. 817 (Cornm. 1988). 

When CIS determines an alien's qualifications pursuant to 8 C.F.R. 9 214.2(h)(4)(iii)(D)(5), three years of 
specialized training and/or work experience must be demonstrated for each year of college-level training the 
alien lacks. It must be clearly demonstrated that the alien's training and/or work experience included the 
theoretical and practical application of specialized knowledge required by the specialty occupation; that the 
alien's experience was gained while working with peers, supervisors, or subordinates who have a degree or its 
equivalent in the specialty occupation; and that the alien has recognition of expertise in the specialty 
evidenced by at least one type of documentation such as: 

( i )  Recognition of expertise in the specialty occupation by at least two recognized 
1 authorities in the same specialty occupation ; 

(ii) Membership in a recognized foreign or United States association or society in the 
specialty occupation; 

(iii) Published material by or about the alien in professional publications, trade journals, 
books, or major newspapers; 

(iv) Licensure or registration to practice the specialty occupation in a foreign country; or 

I Recognized authority means a person or organization with expertise in a particular field, special skills or 
knowledge in that field, and the expertise to render the type of opinion requested. A recognized authority's 
opinion must state: ( I )  the writer's qualifications as an expert; (2) the writer's experience giving such 
opinions, citing specific instances where past opinions have been accepted as authoritative and by whom; 
(3) how the conclusions were reached; and (4) the basis for the conclusions supported by copies or citations of 
any research material used. 8 C.F.R. $ 214.2(h)(4)(ii). 
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(v) Achievements which a recognized authority has determined to be significant 
contributions to the field of the specialty occupation. 

The record contains affidavits from two accountants, one of whom asserts that the beneficiary holds the 
equivalent of a bachelor's degree in accounting, and the other who asserts that the beneficiary qualifies as an 
expert in accounting and financial advising. The writers, however, provide no evidence in support of their 
assertions. Simply going on record without supporting documentary evidence is not sufficient for the purpose 
of meeting the burden of proof in these proceedings. Matter of Treasure Craft of California, 14 I&N Dec. 190 
(Reg. Comm. 1972). 

The AAO now turns to the beneficiary's prior work experience, and whether it included the theoretical and 
practical application of specialized knowledge required by the specialty. As described by the employer, the 
beneficiary's duties did not appear to involve the theoretical and practical application of accounting and 
financial consulting. The employer describes the beneficiary's duties generically; no specificity to the 
beneficiary's daily activities or his level of responsibility is provided. Thus, the AAO cannot conclude that the 
beneficiary's past work experience included the theoretical and practical application of a body of highly 
specialized knowledge, which in this case is accounting and financial consulting. Furthermore, the employer 
does not indicate that the beneficiary's work experience was gained while working with peers, supervisors, or 
subordinates who have a degree or its equivalent in the specialty occupation. 

Finally, there is insufficient evidence that the beneficiary has recognition of expertise. The AAO notes that 
the evaluator from Morningside Evaluations and Consulting cannot be considered a "recognized authority" 
because the evaluator did not specify how his conclusions were reached. Although the evaluator states that the 
beneficiary "served in positions of advanced professional responsibility and sophistication, together with 
peers, under the supervision of managers, at a level of employment commensurate with Bachelor's level 
training," there is no evidence in the record to corroborate this statement. 

As related in the discussion above, the petitioner has failed to establish that the beneficiary is qualified to 
perform the duties of the proffered position. Accordingly, the AAO shall not disturb the director's denial of 
the petition. 

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act, 8 U.S.C. 3 1361. 
The petitioner has not sustained that burden. 

ORDER: The director's July 31, 2003 decision is affirmed. The petition is denied. 


