
U.S. Department of Homel.and Security 
20 Mass. Rm. A3042,425 1 Street, N.W. 
Washington, DC 20529 

U.S. Citizenship 
and Immigratialn 

-IU _* 

i/ rwaPrJ' 

FILE: LIN 01 266 5541 6 Office: NEBRASKA SERVICE CENTER D ~ # B  0 2 :51j) 

PETITION: Petition for a Nonimmigrant Worker Pursuant to Section 10 l(a)(l 5)(H)(i)(b) of the 
Immigration and Nationality Act, 8 U.S.C. 5 1 IOl(a)(lS)(H)(i)(b) 

ON QEHALF OF PETITIONER: 

This is the decision of the Administrative Appeals Office in your case. All documents have been returned to 
the office that originally decided your case. Any further inquiry must be made to that office. 

'4 
Robert P. Wiemann, ~ i r e c t o r  " 

Administrative Appeals Office 



LIN 01 266 55416 
Page 2 

DISCUSSION: The service center director denied the nonimmigrant visa petition and the matter is now before 
the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed. The petition will be denied. 

The petitioner is engaged in the import and export of food products. It seeks to employ the beneficiary as an 
export manager, and to classify him as a nonimmigrant worker in a specialty occupation pursuant to section 
lOl(a)(lS)(H)(i)(b) of the Immigration and Nationality Act (the Act), 8 U.S.C. 5 1 10 I(a)(l 5)(H)(i)(b). 

The director denied the petition because the proffered position is not a specialty occupation, and because the 
beneficiary was not qualified to perform the duties of a specialty occupation. On appeal, counsel submits a brief 
stating that the offered position qualifies as a specialty occupation, and that the beneficiary is qualified to perform 
the duties of a specialty occupation. 

The first issue to be discussed in this proceeding is whether the position offered to the beneficiary qualifies as 
a specialty occupation. 

Section 10 1 (a)(1 5)(H)(i)(b) of the Immigration and Nationality Act (the Act), 8 U.S.C. 
5 1 101(a)(l5)(H)(i)(b), provides, in part, for the classification of qualified nonimmigrant alien:; who are 
coming temporarily to the United States to perform services in a specialty occupation. 

Section 214(i)(l) of the Immigration and Nationality Act (the Act), 8 U.S.C. 5 1184 (i)(l), define:; the term 
"specialty occupation" as an occupation that requires: 

(A) theoretical and practical application of a body of highly specialized knowledge, and 

(B) attainment of a bachelor's or higher degree in the specific specialty (or its equivalent) as 
a minimum for entry into the occupation in the United States. 

The term "specialty occupation" is further defined at 8 C.F.R.5 2 14.2(h)(4)(ii) as: 

[A]n occupation which requires theoretical and practical application of a body of highly 
specialized knowledge in field of human endeavor including, but not limited to, architecture, 
engineering, mathematics, physical sciences, social sciences, medicine and health, education, 
business specialties, accounting, law, theology, and the arts, and which requires the attainment 
of a bachelor's degree or higher in a specific specialty, or its equivalent, as a minimum for 
entry into the occupation in the United States. 

Pursuant to 8 C.F.R. $ 214.2(h)(4)(iii)(A), to qualify as a specialty occupation, the position must meet one of 
the following criteria: 

(I) A baccalaureate or higher degree or its equivalent is normally the minimum requirement 
for entry into the particular position; 

(2j The degree requirement is common to the industry in parallel positions among similar 
organizations or, in the alternative, an employer may show that its particular position is 
so complex or unique that it can be performed only by an individual with a degree; 



LIN 01 266 55416 
Page 3 

(3) The employer normally requires a degree or its equivalent for the position; or 

(4) The nature of the specific duties are so specialized and complex that knowledge required 
to perform the duties is usually associated with the attainment of a baccalaureate or 
higher degree. 

Citizenship and Immigration Services (CIS) interprets the term "degree" in the criteria at 8 C.F.R. 
fj 214.2(h)(4)(iii)(A) to mean not just any baccalaureate or higher degree, but one in a specific specialty that is 
directly related to the proffered position. 

The record of proceedings before the AAO contains: (1) Form 1-129 and supporting documentation; (2) the 
director's request for additional evidence; (3) the petitioner's response to the director's request; (4) the 
director's denial letter; and (5) the Form I-290B with supporting documentation. The AAO reviewed the 
record in its entirety before issuing its decision. 

The petitioner is seeking the beneficiary's services as an export manager. Evidence of the beneficiary's 
duties was included with the 1-129 petition, and in response to the director's request for evidence. ,4ccording 
to this evidence the beneficiary would: perform market research ( 15 per cent of time) - determine suitability 
of products for target markets, contact and visit potential customers; correspond with potential customers ( 45 
per cent of time) - contact prospect clients and provide details about prospective products, prepare brochures 
and product samples, obtain patent details and licensing agreements, arrange distributors in different markets, 
provide pricing details, negotiate prices, finalize sales contracts, and maintain communication with customers 
to insure customer satisfaction; banking ( 5 per cent of time) - liaison with bank officials to follow up terms 
of letters of credit, communicate with importers on terms of letters of credit, negotiate and amend contract 
terms as needed, coordinate delivery and shipping clauses with manufacturers dates of delivery, and insure 
that all terms of letters of credit are complied with; shipping ( 5 per cent of time) - arrange details of shipping 
with manufacturers, obtain copies of pre-shipment documents for importers, ensure that all shipping 
documents/bills of lading, etc., are prepared according to terms of letters of credit; supervision ( 5 per cent) - 
supervise progress reports and sales promotion letters, establish sales volume targets, and prepare annual 
budget for operations; and importing ( 20 per cent of time) - perform feasibility studies to locate suitable 
products for the United States market, contact manufacturers/producers to obtain product details, negotiate 
and finalize price for products, arrange sales distributiontcontracts, arrange private labels for producls, market 
products in the United States, and attend trade exhibitions to find local companies to distribute imported 
goods. The petitioner states that a bachelor's degree in business administration is the minimutn requirement 
for entry into the offered position. 

Upon review of the record, the petitioner has failed to establish that a baccalaureate or higher degree or its 
equivalent is normally the minimum requirement for entry into the offered position, or that a degree 
requirement is common to the industry in parallel positions among similar organizations. Factors often 
considered by CIS when determining these criteria include: whether the Department of Labor's Occi~pational 
Outlook Handbook (Handbook), reports that the industry requires a degree; whether an industry professional 
association has made a degree a minimum entry requirement; and whether letters or affidavits from firms or 
individuals in the industry attest that such firms "routinely employ and recruit only degreed individuals." See 
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Shanti, Inc. v. Reno, 36 F. Supp. 2d 1151, 1165 (D. Min. 1999) (quoting HirJBaker Corp. v. Slattzry, 764 F. 
Supp. 872, 1102 (S.D.N.Y. 1991). 

The AAO routinely consults the Handbook for information about the duties and educational requirements of 
particular occupations. The duties of the proffered position are varied, but essentially those noted for 
advertising, marketing, promotions, public relations, and sales managers. The Handbook notes that a wide 
range of educational backgrounds are suitable for entry into those positions, but that many emplo:yers prefer 
related experience plus a broad liberal arts background. Bachelor's degrees in sociology, p'jychology, 
literature, journalism, philosophy, or other subjects are suitable. Requirements will vary, however, depending 
on the duties of a particular position. For example, marketing, sales, and promotion management positions 
may require a bachelor's or master's degree in business administration with an emphasis in marketing. In 
highly technical industries such as computer and electronics manufacturing a degree in engineering or science 
combined with a business degree may be preferred. In public relations management posit~ons some 
employers prefer a bachelor's or master's degree in public relations or journalism. The Handbclok further 
notes that most advertising, marketing, promotions, public relations, and sales management positions are 
filled by promoting experienced staff or related professional or technical personnel. Many malrlagers are 
former sales representatives, purchasing agents, or promotions specialists. A baccalaureate or higher degree 
in a specific specialty, or its equivalent, is not, therefore, the minimum requirement for entry into the position. 
A degree in a wide range of disciplines will suffice. The petitioner has, accordingly, failed to establish the 
first criterion of 8 C.F.R. $ 214.2(h)(4)(iii)(A). 

The petitioner has also failed to establish that a degree requirement, in a specific specialty, is cominon to the 
industry in parallel positions among similar organizations. 8 In !;upport of 
this proposition, the petitioner submitted opinions from: ssistant Professor of 
Management, Mercy College - Adjunct Assistant Professor, 
York - and Adjunct Associate Professor, Stern School of Business of the New York University; and Dr. 

f Assistant Professor of Business Administration, St. Louis University. Both individuals opined 
that the prof ered position qualified as a specialty occupation as it required the services of an emplo:yee with a 
minimum of a bachelor of business administration degree. The AAO does not agree. For a position to 
qualify as a specialty occupation, there must be a close corollary between required specialized studies and the 
position offered. A degree of generalized title, such as business administration, without further specification, 
would not qualify the beneficiary to perform the duties of a specialty occupation. C$ Matter of Micjiael Hertz 
Associates, 19 I&N Dec. 558 (Comm. 1988). Nor would a position that required a degree of generalized 
study qualify as a specialty occupation. For example, the record does not establish that the offered position 
requires a degree in business administration with an emphasis in a specialized area of study such as ]marketing 
or finance. As such, the aforementioned opinions will be given little weight. 

Further, the duties of the offered position are not so complex or unique that they can be performed only by 
someone with a degree in a specific specialty, nor are they so specialized or complex that knowledge required to 
perform them is usually associated with the attainment of a baccalaureate or higher degree in a specific specialty. 
8 C.F.R. 5 214.2(h)(4)(iii)(A)(2) and (3) .  The duties are fairly general for advertising, marketing, promotions, 
public relations, and sales managers. 

Finally, the petitioner does not state that it normally requires a degree or its equivalent for the offered 
position, and offers no evidence in this regard. 8 C.F.R. 8 214,2(h)(4)(iii)(A)(3). Even if that were the case, 
the proffered position still does not qualify as a specialty occupation. The performance of the duties of the 
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position must still involve the theoretical and practical application of a body of highly specialized k.nowledge. 
CJ: Defensor v. Meissner, 201 F.3d 388 (5th Cir. 2000). This position does not. As noted above, the duties of 
the position are routinely performed in the industry by individuals with educational backgrounds in a wide 
range of educational disciplines. There is no requirement that the education come from any particular 
specialty. 

The petitioner has failed to establish any of the abovementioned regulatory criteria for classifying the offered 
position as a specialty occupation. Accordingly, the director's decision will not be disturbed in this regard. 

The final issue to be discussed is whether the beneficiary qualifies to perform the duties of a. specialty 
occupation. 

Section 214(i)(2) of the Act, 8 U.S.C. 5 1184(i)(2), states that an alien applying for classification as an H-lB 
nonimmigrant worker must possess: 

(A) full state licensure to practice in the occupation, if such licensure is required to 
practice in the occupation, 

(B) completion of the degree described in paragraph (l)(B) for the occupation, or 

(C) (i) experience in the specialty equivalent to the completion of such degree, and 

(ii) recognition of expertise in the specialty through progressively responsible 
positions relating to the specialty. 

Pursuant to 8 C.F.R. 5 214.2(h)(4)(iii)(C), to qualify to perform services in a specialty occupation, the alien 
must meet one of the following criteria: 

(I) Hold a United States baccalaureate or higher degree required by the specialty occupation 
from an accredited college or university; 

(2) Hold a foreign degree determined to be equivalent to a United States baccalaureate or 
higher degree required by the specialty occupation from an accredited college or 
university; 

(3) Hold an unrestricted State license, registration or certification which authorizes him or 
her to fully practice the specialty occupation and be immediately engaged in that 
specialty in the state of intended employment; or 

(4) Have education, specialized training, andlor progressively responsible experience that is 
equivalent to completion of a United States baccalaureate or higher degree in the 
specialty occupation, and have recognition of expertise in the specialty through 
progressively responsible positions directly related to the specialty. 

Pursuant to 8 C.F.R. 5 214.2(h)(4)(iii)(D), for purposes of paragraph (h)(4)(iii)(C)(4) of this section, 
equivalence to completion of a United States baccalaureate or higher degree shall mean achievement of a 
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level of knowledge, competence, and practice in the specialty occupation that has been determined I:O be equal 
to that of an individual who has a baccalaureate or higher degree in the specialty and shall be determined by 
one or more of the following: 

(I) An evaluation from an official who has authority to grant college-level credit for. 
training and/or experience in the specialty at an accredited college or university which 
has a program for granting such credit based on an individual's training and/or work 
experience; 

(2) The results of recognized college-level equivalency examinations or special credit 
programs, such as the College Level Examination Program (CLEP), or Program on 
Noncollegiate Sponsored Instruction (PONSI); 

(3) An evaluation of education by a reliable credentials evaluation service which specializes 
in evaluating foreign educational credentials; 

(4) Evidence of certification or registration from a nationally-recognized professional 
association or society for the specialty that is known to grant certification or 
registration to persons in the occupational specialty who have achieved a certain level 
of competence in the specialty; 

(5) A determination by the Service that the equivalent of the degree required by the 
specialty occupation has been acquired through a combination of education, specialized 
training, and/or work experience in areas related to the specialty and that the alien has 
achieved recognition of expertise in the specialty occupation as a result of such training 
and experience. 

The petitioner seeks to qualify the beneficiary by establishing that the beneficiary meets the requir6:ments of 
of this assertion, the petitioner submitted evaluatic~ns from: 

University of New Y ork and a 
Assistant Professor of Business 

Administration, St. Louis University on behalf of Morning d Counseling; and - 
m ~ s s i s t a n t  Professor of Management, Mercy College on behalf of Morningside Evaluations and Counseling. 

All three evaluators opine that the beneficiary possesses the equivalent of a bachelor's degree in business 
administration from an accredited institution of higher education in the United States based upon his prior 
education and work experience. All three evaluations, however, were presented on behalf of a credentials 
evaluation service. Credentials evaluations services may evaluate a beneficiary's education for the purpose of 
determining degree equivalence, not past work experience. 8 C.F.R. $ 214.2(h)(4)(iii)(D)(3). Work experience 
may only be evaluated, for the purpose of determining degree equivalence, by an official who has authority to 
grant college-level credit for training and/or experience in the specialty at an accredited college or university 
which has a program for granting such credit based on an individual's training and/or work experience. 8 
C.F.R. $ 214.2(h)(4)(iii)(D)(I). The tendered evaluations are, therefore, of little evidentiary value and do not 
establish that the beneficiary is qualified to perform the duties of a specialty occupation. 

Citizenship and Immigration Services (CIS), may itself determine whether the beneficiary is qualified to 
perform the duties of the specialty occupation. That determination may be made pursuant to 8 C.F.R. 
$ 2 14.2(h)(4)(iii)(D)(5), which provides: 
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For purposes of determining equivalency to a baccalaureate degree in the specialty, t h ~ e e  
years of specialized training and/or work experience must be demonstrated for each year of 
college-level training the alien lacks. . . . It must be clearly demonstrated that the alierr's 
training and/or work experience included the theoretical and practical application of 
specialized knowledge required by the specialty occupation; that the alien's experience was 
gained while working with peers, supervisors, or subordinates who have a degree or its 
equivalent in the specialty occupation; and that the alien has recognition of expertise in the 
specialty evidenced by at least one type of documentation such as: 

(0 Recognition of expertise in the specialty occupation by at least two recognized 
authorities in the same specialty occupation; 

(ii) Membership in a recognized foreign or United States association or society in the 
specialty occupation; 

(iii) Published material by or about the alien in professional publications, trade 
journals, books or major newspapers; 

(iv) Licensure or registration to practice the specialty occupation in a foreign country; 
or 

(v) Achievements which a recognized authority has determined to be significant 
contributions to the field of the specialty occupation. 

The documentation recounting the beneficiary's work experience is insufficient in detail to determine that: the 
work experience included the theoretical and practical application of specialized knowledge required by the 
proffered position; the beneficiary's experience was gained while working with peers, supenisors, or 
subordinates who have a degree or its equivalent in the specialty occupation; and that the beneficiary has 
recognition of expertise in the specialty. CIS cannot, therefore, determine that the beneficiary is qualified to 
perform the duties of the specialty occupation. 

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act, 8 U.S.C. § 136 1. 
The petitioner has failed to sustain that burden and the appeal shall accordingly be dismissed. 

ORDER: The appeal is dismissed. The petition is denied. 


