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DISCUSSION: The service center director denied the nonimmigrant visa petition and the matter is now before
the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed. The petition will be denied.

The petitioner is a construction solutions company that seeks to employ the beneficiary as a mechanical
engineer. The petitioner endeavors to classify the beneficiary as a nonimmigrant worker in a specialty
occupation pursuant to section 101(a)(15)(H)(1)(b) of the Immigration and Nationality Act (the Act), 8US.C.
§ 1101(a)(15)(H)(i)(b).

The director denied the petition because the proffered position is not a specialty occupation. On appeal,
counsel submits a statement.

Section 214(i)(1) of the Immigration and Nationality Act (the Act), 8 U.S.C. § 1184 (i)(), defines the term
"specialty occupation” as an occupation that requires:

(A) theoretical and practical application of a body of highly specialized knowledge, and

(B) attainment of a bachelor’s or higher degree in the specific specialty (or its equivalent)
as a minimum for entry into the occupation in the United States.

Pursuant to 8 CF.R. § 214 2(h)(4)(iii)(A), to qualify as a specialty occupation, the position must meet one of
the following criteria:

(1) A baccalaureate or higher degree or its equivalent is normally the minimum requirement
for entry into the particular position;

(2) The degree requirement is common to the industry in parallel positions among similar
organizations or, in the alternative, an employer may show that its particular position is
so complex or unique that it can be performed only by an individual with a degree;

{3) The employer normally requires a degree or its equivalent for the position; or

(4) The nature of the specific duties is so specialized and complex that knowledge required to
perform the duties is usually associated with the attainment of a baccalaureate or higher
degree.

Citizenship and Immigration Services (CIS) interprets the term “degree” in the criteria at 8 C.F.R.
§ 214.2(h)(4)(iii)(A) to mean not Jjust any baccalaureate or higher degree, but one in a specific specialty that is
directly related to the proffered position,

The record of proceeding before the AAO contains: (1) Form I-129 and supporting documentation; (2) the
director’s request for additional evidence; (3) the petitioner’s response to the director’s request; (4) the
director’s denial letter; and (5) Form I-290B. The AAO reviewed the record in its entirety before issuing its
decision.
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The petitioner is seeking the beneficiary’s services as a mechanical engineer. Evidence of the beneficiary’s
duties includes the petitioner’s response to the director’s request for evidence. According to this evidence, the
beneficiary would perform duties that entail: reviewing existing mechanical equipment and preparing
drawings for modification and updating of the equipment; reviewing the completed and installed equipment to
verify compliance with the job’s requirements; installing equipment; preparing modifications; and testing the
equipment and directing operators in the new machinery. The petitioner indicated that a qualified candidate
for the job would possess a bachelor’s degree in mechanical engineering.

The director found that the proffered position was not a specialty occupation because the duties are not
detailed enough to determine the scope of the position. The director found further that the petitioner failed to
establish any of the criteria found at 8§ C.F.R. § 214.2(h)(4)(ii)(A).

On appeal, counsel states that the petitioner provided a “very detailed description of the duties.” In addition,
counsel states that the petitioner provided evidence that the degree requirement is common to the industry in
parallel positions among similar organizations. Counsel does not submit a brief or any additional information
addressing the nature of the proffered position.

The AAO routinely consults the Department of Labor’s Occupational Outlook Handbook (Handbook) for its
information about the duties and educational requirements of particular occupations. There is no doubt that a
position as a mechanical engineer is a specialty occupation. The issue in the instant matter is whether the
proffered position is that of a mechanical engineer,

The director requested that the petitioner provide additional evidence, specifically: “Submit a statement which
indicates the proposed nature of the office describing the scope of the entity, the type of business conducted, its
organizational structure, and its financial goals. Explain the role of a Mechanical Engineer in what appears to be
a carpet and tile company with three employees.” In response, counsel states, “[The petitioner] was organized to
provided [sic] services regarding manufacturing and installation of carpets and tiles. The company requires a
mechanical engineer in order to modify and install mechanical equipment needed for such operation.” This
response provides very little additional information. The purpose of the request for evidence is to elicit further
information that clarifies whether eligibility for the benefit sought has been established. 8 C.FR.
§ 103.2(b)(8). Failure to submit requested evidence that precludes a material line of inquiry shall be grounds
for denying the petition. 8 C.F.R. § 103.2(b)(14).

The petitioner’s website is no longer active, but a portion of information is available on the search engine, which
indicates that the petitioner installs carpeting and tile. There is no indication in the record or on the Internet,
beyond counsel’s statement, that the petitioner is involved in manufacturing in any way. The assertions of
counsel do not constitute evidence. Matter of Obaigbena, 19 1&N Dec. 533, 534 (BIA 1988); Matter of
Ramirez-Sanchez, 17 1&N Dec. 503, 506 (BIA 1980). The petitioner did not explain why a company that
installs carpet and tile has need for a mechanical engineer. Simply going on record without supporting
documentary evidence is not sufficient for the purpose of meeting the burden of proof in these proceedings.
Matter of Treasure Craft of California, 14 I&N Dec. 190 (Reg. Comm. 1972).
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CIS looks beyond the title of the proffered position and determines, from a review of the duties of the position
and any supporting evidence, whether the position actually requires the theoretical and practical application of
a body of highly specialized knowledge, and the attainment of a baccalaureate degree in a specific specialty as
the minimum for entry into the occupation as required by the Act. The petitioner did not provide sufficient
information regarding its business or the proffered position to make a determination that the position is a
specialty occupation. The petitioner needs to establish that the position actually exists. The lack of detail in
the position description and regarding the company itself makes it difficult to determine if a bona fide
position exists and whether the proffered position is a specialty occupation.

As related in the discussion above, the petitioner has failed to establish that the proffered position is a
specialty occupation. Accordingly, the AAO shall not disturb the director’s denial of the petition.

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act, 8 U.S.C. § 1361.
The petitioner has not sustained that burden.

ORDER: The appeal is dismissed. The petition is denied.



