
FILE: EAC 03 054 55287 Office: VERMONT SERVICE CI 

IN RE: 

PETITION: Petition for a Nonimmigrant Worker Pursuant to Section 10 
Immigration and Nationality Act, 8 U.S.C. § 1 101(a)(15)(H 

ON BEHALF OF PETITIONER: 

U.S. Department of Homeland Security 
20 Mass, Rm. A3042,425 1 Street, N.W. 
Washington, DC 20529 

U.S. Citizenship 
and Immigration 
Services 

qTER Date: >, ,, , -., 
I 

This is the decision of the Administrative Appeals Office in your case. All ( 

the office that originally decided your case. Any further inquiry must be ma 

e ~ o b e r t  P. W i e m a s i r e c t o r  
Administrative Appeals Office 

[a)(lS)(H)(i)(b) of the 
i)(b) 

xuments have been returned to 
e to that office. 



EAC 03 054 55287 
Page 2 

DISCUSSION: The service center director denied the nonirnmigrant visa pe 
the Administrative Appeals Office (AAO) on appeal. The appeal will be dismi 

The petitioner is a company that manufactures and installs gutters and lead 
projects. It seeks to employ the beneficiary as a part-time civil engineer. TI 
to classify the beneficiary as a nonirnrnigrant worker in a specialty 
lOl(a)(15)(H)(i)(b) of the Immigration and Nationality Act (the Act), 8 U.S. 

The director denied the petition because the proffered position does not ap 
On appeal, counsel asserts that the position is a specialty occupation based 
refers to the classifications of engineer contained in the Department c 
Occupational Titles (DOT) and Occupational Ozctlook Handbook (Handbooi 

Section 214(i)(l) of the Immigration and Nationality Act (the Act), 8 U.S. 
"specialty occupation" as an occupation that requires: 

(A) theoretical and practical application of a body of highly spec 

(B) attainment of a bachelor's or higher degree in the specific sl 
as a minimum for entry into the occupation in the United Sti 

Pursuant to 8 C.F.R. # 214.2(h)(4)(iii)(A), to qualify as a specialty occupation 
following criteria: 

( I )  A baccalaureate or higher degree or its equivalent is normally 
for entry into the particular position; 

(2) The degree requirement is common to the industry in parallc 
organizations or, in the alternative, an employer may show tk 
so complex or unique that it can be performed only by an indi. 

(3) The employer normally requires a degree or its equivalent for 

(4) The nature of the specific duties is so specialized and comple 
to perform the duties is usually associated with the attainn 
higher degree. 

Citizenship and Immigration Services (CIS) interprets the term ''degrl 
# 214.2(h)(4)(iii)(A) to mean not just any baccalaureate or higher degree, bu 
directly related to the proffered position. 

The record of proceeding before the AAO contains: (1) Form 1-129 and s 
petitioner's letter of support; (3) the director's request for additional eviden 
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responds to the director's request; (5) the director's denial letter; and ( ) Form I-290B and supporting 
documentation. The AAO reviewed the record in its entirety before issuing i s decision. t 
The petitioner is seeking the beneficiary's services as a civil engineer. of the beneficiary's duties 
includes: the 1-129 petition; the director's request for further evidence; 
of the petition and in response to the director's request for further 
the beneficiary would review blueprints and coordinate with 
and overall product design; analyze applicable materials to 
calculate costs and feasibility of all projects, 
prepare and modify reports, specifications, plans, 
designs for gutter installation projects; and 
conformance to engineering specifications and 

In the petitioner's response to the director's request for further evidence, provided the following 
breakdown of the beneficiary's work hours: 30 per cent of the be spent reviewing and 
analyzing reports and maps of construction sites, tests of and all alpplicable 
materials being used to construct a facility for which the install the gutters 
and leaders; 25 per cent of his time will be spent profitability of 
prospective projects; 25 per cent of his time will be 
construction and installation schedules, studies and 
time will be spent inspecting construction sites. 
petitioner as to why one of the beneficiary's 
overall product design and safety 
engineer, the petitioner provided no 
support that it was customary in 
baccalaureate degree in civil engineering. 

The director found that the proffered position was not a specialty occupatio and stated that the duties of the 
position did not appear so complex, unique or specialize enough to qualify t the H-1B civil engin'eer level. 
The director found further that the petitioner failed to establish any o the criteria found at 8 C.F.R. 
3 2 14.2(h)(4)(iii)(A). 

On appeal, counsel states that the petitioner's job description is to the civil engineer position 
description in the DOT. Counsel states that the petitioner would like engineer to its staff to compete 
for larger projects and to assist in the opening of a new office. that CIS should give deference 
to the employer's point of view. 

Upon review of the record, the petitioner has established none of the criteria outlined in 8 C.F.R. 
3 2 14.2(h)(4)(iii)(A). Therefore, the proffered position is not a specialty 

The AAO turns first to the criteria at 8 C.F.R. 5 214.2(h)(4)(iii)(A)(I) an (2): a baccalaureate or higher 
degree or its equivalent is the normal minimum requirement for entry he particular position; a degree 
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Factors often considered by CIS when determining these criteria include: whc 
industry requires a degree; whether the industry's professional association ha 
requirement; and whether letters or affidavits from firms or individuals in 
"routinely employ and recruit only degreed individuals." See Shanti, Znc. v. 
(D.Min. 1999)(quoting HiraBlaker Corp. v. Slattery, 764 F. Supp. 872, 1102 ( 

The AAO routinely consults the Handbook for its information about the d~ 
of particular occupations. With regard to the proffered position, it appears tl 
of the position after the director questioned the beneficiary's responsibilitie 
and safety standards through the use of licensed engineering firms. The pur 
to elicit further information that clarifies whether eligibility for the benei 
C.F.R. 5 103.2(b)(8). When responding to a request for evidence, a petitio 
the beneficiary, or materially change a position's title or its associated jc 
must establish that the position offered to the beneficiary when the petition 
See Matter of Michelin Tire Corp., 17 I&N Dec. 248,249 (Reg. Comm. 197 
to the initial request for approval, the petitioner must file a new petition rather 
is not supported by the facts in the record. With regard to the instant petition, 1 

is significant, as it involves the actual level of responsibility inherent in 
questions with regard to possible licensure that the beneficiary might need 
engineer. For this reason, only the original job description will be considered i~ 

As both counsel and the director correctly pointed out, the classification of 
occupation. The Handbook clearly establishes that most entry-level 
baccalaureate degree in engineering. The petitioner also submitted documel 
of Civil Engineers that suggests a higher level of engineering education is r 
market. What is less clear in the present proceeding is whether the prc 
position. Based on the original job duties, it does not appear to be an engir 
petitioner would use licensed engineering firms with regard to project an( 
suggests that the proffered position does not require a baccalaureate degre 
own work experience suggests that the gutter and leader installation can be 
possess a baccalaureate degree in engineering. The fact that, on appeal 
beneficiary is needed to help open a new office also suggests that the 
business may be just as vital to the position as his engineering studies. F 
provided sufficient testimony to establish the specific engineering needs in 
petitioner's product line. 

With regard to parallel positions in similar businesses, the petitioner subm 
engineering jobs with engineering and construction firms. As correctly 
advertisements do not document parallel positions in similar firms. The pet 
but rather a construction subcontractor who sells and installs a specifil 
documentary evidence is not viewed as persuasive. The record also doe 
professional associations regarding an industry standard, or documentati 
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le industry attest that such firms 
!eno, 36 F. Supp. 2d 1151, 1165 
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uniqueness of the proffered position. The petitioner has, thus, not establish1 
3 214.2(h)(4)(iii)(A)(l) or (2). 

The AAO now turns to the criterion at 8 C.F.R. 3 214.2(h)(4)(iii)(A)(3) - 
degree or its equivalent for the position. The petitioner stated that it wanted t~ 
staff. The petitioner also stated that the duties of the proffered position have 
petitioner's owner. Although the owner stated that he had the equivalent of a 1 
he provided no documentary evidence to further substantiate his assertion. 
supporting documentary evidence is not sufficient for the purpose of met 
proceedings. See Matter of Treasure Craft of California, 14 I&N Dec. 190 
petitioner has not met this criterion. 

Finally, the AAO turns to the criterion at 8 C.F.R. 3 214.2(h)(iii)(A)(4) - tl 
specialized and complex that knowledge required to perform the duties is us1 
of a baccalaureate or higher degree. As previously stated, only the origin; 
proceeding. To the extent that they are depicted in the record, the dut 
petitioner has provided ample information as to its financial status, and 
provided any evidence to establish the complexity or specialized nature of ii 
also provided no evidence to establish the complex or unique nature of 
product in large or small-scale projects. Without more persuasive evidence 
the fourth criterion of 8 C.F.R. 3 214.2(h)(4)(iii)(A). 

As related in the discussion above, the petitioner has failed to establisl 
specialty occupation. Accordingly, the AAO shall not disturb the director's 

Beyond the decision of the director, the petitioner did not establish that the be 
duties of a civil engineer. To the extent that the beneficiary's work would cc 
public, pursuant to 8 C.F.R. 5 214.2(H)(4)(ii)(C)(3), he would be required to ( 
Jersey, or to begin the licensure process as an engineer in training. As noted b 
the District of Columbia require licensure if the beneficiary is offering his st 
that this issue is not resolved in the proceeding, this is an additional reas 
approved. 

The burden of proof in these proceedings rests solely with the petitioner. Secti 
The petitioner has not sustained that burden. 

ORDER: The appeal is dismissed. The petition is denied. 
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