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DISCUSSION: The service center director denied the nonimrnigrant visa petition and the matter is now before 
the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed. The petition will be denied. 

The petitioner is a travel agency that seeks to employ the beneficiary as a webmaster. The petitioner 
endeavors to classify the beneficiary as a nonimmigrant worker in a specialty occupation pursuant to 
Q lOl(a)(l5)(H)(i)(b) of the Immigration and Nationality Act (the Act), 8 U.S.C. 5 1 lOl(a)(lS)(H)(i)(b). 

The director denied the petition because the proffered position is not a specialty occupation and the 
beneficiary is not qualified to perform a specialty occupation. On appeal, the petitioner's CEO states. in part, 
that he is changing the proffered position to that of a systems analyst. 

The petitioner's statement is noted. Citizenship and Immigration Services (CIS) regulations, however, 
affirmatively require a petitioner to establish eligibility for the benefit it is seeking at the time the petition is filed. 
See 8 C.F.R. 5 103.2(b)(12). A petitioner cannot materially change a position's title or its associated job 
responsibilities after the filing of the petition. See Matter of Michelin Tire Corp., 17 I&N Dec. 248, 249 (Reg. 
Comm. 1978). Furthermore, a petitioner may not make material changes to a petition in an effort lo make a 
deficient petition conform to CIS requirements. See Matter qf lzummi, 22 I&X Dec. 169, 176 (Assoc. Comm. 
1998). If significant changes are made to the initial request for approval, as have occurred here, the petitioner 
must file a rlew petition rather than seek approval of a petition that is not suppo~ted by the facts in the record. As 
such, for the purposes of this proceeding, the proffered position is that of a webmaster. 

The AAO will first address the director's conclusion that the posit~on is not a specialty occupation. 

Section 21 4(i)(l) of the Act, 8 U.S.C. 5 1184(i)(l), defines the term "specialty i~cupation" as an occupation 
that requj res: 

(A) theoretical and practical application of a body of higk,ly specialized knowledge, and 

(B) attainment of a bachelor's or higher degree in the specific specialty (or its equivaletit) 
as a minimum for entry into the occupation in the United States. 

Pursuant to 8 C.F.R. 5 214,2(hj(4)(iii)(A), to qualify as a sp~cialty occupation, the po4tion must meet one of 
the following criteria: 

( I )  A baccalaureate or higher degree or its equivalent is normally the minimum requirement 
for entry into the particular position; 

{2) The degree requirement is common to the industry in parallel positions among simililr 
organizations or, in the alternative, an employer may show that its particular position is 
so complex or unique that it can be performed only by an individual with a degree; 

3 The employer normally requires a degree or its equivalent for the position; or 

( 4 )  'The nature of the specific duties is so specialized and complex that knowledge required to 
perform the duties is usually associated with the attainment of a baccalaureate or higher 
degree. 
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CIS interprets the term "degree" in the criteria at 8 C.F.R. $ 214.2(h)(4)(iii)(A) to mean not just any 
baccalaureate or higher degree, but one in a specific specialty that is directly related to the proffered position. 

The record of proceeding before the AAO contains: (1) Form 1-129 and supporting documentation; (2) the 
director's request for additional evidence; (3) the petitioner's response to the director's request; (4) the 
director's denial letter; and (5) Fonn I-290B and supporting documentation. The AAO reviewed the record in 
its entirety before issuing its decision. 

The petitioner is seeking the beneficiary's services as a webmaster. Evidence of the beneficiary's duties 
includes: the 1-129 petition; the petitioner's December 19, 2002 letter in support of the petition; and the 
petitioner'; response to the director's request for evidence. According to this evidence, the beneficiary would 
perform duties that entail creating and maintaining a website in Portuguese. Although not explicitly stated, it 
appears that the petitioner requires a baccalaureate degree or its equivalent in a computer-related field for the 
proffered position. 

The director found that the proffered position, which combines the duties of a webmaster with a travel agent, 
was not a specialty occupation because the petitioner had failed to establish any of the criteria found at 8 
C.F.R. 9 314.2(h)(d)(iii)(A). 

Upon review of the record, the petiticner has cstabiizhed none of the four criteria outlined in 8 C.F.K. 
5 214.2(h)(4)(iii)(A). Therefore, the proffered position is not a specialty occupation. 

The AAO turns first to the criteria at 8 C.F.R. 5 214,2(h)(4)(iii)(A)(l) and (2): a baccalaureate or higher 
degree or its equivalent is the nonnal n~ni lnum requirement for entry into the particular position; a degree 
requirement is comnon to the i~diistry in parallel positions among similar organizations; or a pa,ticular 
position is so complex or unique that it can be performed only by an individual with a degree. 

Factors often considered by CIS when determining these criteria include: whether the Department of Labor's 
Occupational Outlook Handbook (Handbook) reports that the industry requires a degree; whether the industry's 
professional association has made a degree a minimum entry requirement; and whether letters or affidavits from 
firms or itldividuals in the industry attest that such firms "routinely employ and recruit ot~ly degreed inclividuals." 
Set! Shnnti, Inc. v. Reno, 36 F. Supp. 2d 1151, 1165 (D.Min. 1999)(quoting klid43laker Corp. 11. Sla~tery, 764 F. 
Supp. 872, 1102 (S.L).N.'f. 1991)). 

The AAO routinely constilts the Handbook for its information about the duties and educational requi~ements of 
particular occupations. The AAO does not concur with the petitioner that the proffered position is a specialty 
occupation. No evidence in the Handbook, 2004-2005 edition, indicates that a baccalaureate or higher degree, or 
its equivalent, is required for either a webmaster or a travel agent job. Furthermore, the petitioner has not 
established that the beneficiary's duties as an interpreterltranslator are of such complexity that a baccalaureate 
degree in a specific specialty, as distinguished from familiarity with the English and Portuguese languages or a 
less extensive education, is necessary for the successful completion of its duties. Thus, the petitioner has not 
shown that a bachelor's degree or its equivalent is required for the position being offered to the beneficiary. 



SRC 03 061 50505 
Page 4 

The record does not include any evidence regarding parallel positions in the petitioner's industry. The record 
also does not include any evidence from professional associations regarding an industry standard, or 
documentation to support the complexity or uniqueness of the proffered position. The petitioner, therefore, 
has not established the criteria set forth at 8 C.F.R. 5 214.2(h)(4)(iii)(A)(I) or (2). 

The AAO now turns to the criterion at 8 C.F.R. 5 214.2(h)(4)(iii)(A)(3) - the employer normally requires a 
degree or its equivalent for the position. As the proffered position is a new position, the petitioner, therefore, has 
not established the criteria set forth at 8 C.F.R. Q 214.2(h)(4)(iii)(A)(3). 

Finally, the AAO tunis to the criterion at 8 C.F.R. S 214.2(h)(4)(iii)(A)j4) - the nature of the specific duties is 
so specialized and complex that knowledge required to perform the duties is usually associated with the 
attainment of a baccalaureate or higher degree. 

To the extent that they are depicted in the record, the duties do not appear so specialized and complex as to 
require the highly specialized knowledge associated with a baccalaureate or higher degree, or its equivalent, 
in a specific specialty. Therefore, the evidence does not establish that the proffered position is a specialty 
;,ccupation under 8 C.F.R. 5 214.2(h)(4)(iii)(A)!4). 

4s  related In the discussion abavc, the petitioner has failed to establish that the proffered position is a 
:specialty xcupation. 

The director also faund that the beneficiary is riot qualified to perform the duties of the proffered position becausz 
the petitioner had riot demonstrated that he holds a baccalaureate degree in a field related to the prolfered 
posirion. A review of the Handbook at page 107 finds that an associate's degree or certificate may be sufficient 
for a webmaster position, and information on page 420 indicates that a high school diploma is the m i n i ~ ~ l ~ ~ n l  
requirement for a travel agent position. In this case, the beneficiary holds a diploma in data processing from a 
Brazilian institution. An evaluator from World Education Services, Inc., a campany that specializes in 
evaluating academic credentials, concluded that the beneficiary's diploma is equivalent to two ancl one-half 
years of undergraduate study in data processing technology at a regionally accredited U.S. institution. The 
petitioner, therefore, has established that the beneficiary qualifies for the proffered position. The petition may 
~ o t  be approved, however, because the proffered position is I I Q ~  a specialty occupation. Accordingly, rhe 
AAO ~ h ~ l l  not disturb the director's denial of the petition. 

'The burdell of proof in these proceedings rests solely with the petitioner. Section '?!)I of the Act, 8 U.S.C. § 1361. 
The petitioner has not sustained that burden. 

ORDER: The appeal is dismissed. The petition is denied. 


