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DISCUSSION: The service center directoy

[ denied the nonimmigrant visa petition and the matter is now before
the Administrative Appeals Office (AAO) o

n appeal. The appeal will be dismissed. The petition wil] be denied.

The petitioner plans to open a chain of Quizno franchises. It seeks to employ the beneficiary as a master
franchisee manager. The petitioner endeavdrs to classify the beneficiary as a nonimmigrant worker in a specialty

occupation pursuant to § 101(a)(15)(H)(i) b) of the Immigration and Nationality Act (the Act), 8 US.C.
§ 1101(a)(15)(H)(i)(b).

The director denied the petition because the proffered position is not a specialty occupation. On appeal,
counsel submits a brief,

Section 214(1)(1) of the Act, 8 U.S.C. § 1184(i)1), defines

the term "specialty occupation” as an occupation
that requires:

(A) theoretical and practical application of a body of highly specialized knowledge, and

(B) attainment of a bachelor’s of higher degree in the specific specialty (or its equivalent)
as a minimum for entry into the occupation in the United States.

Pursuant to 8 C.F.R. § 214.2(h)(4)(iii)(A), to

qualify as a specialty occupation, the position must meet ope of
the following criteria:

(1) A baccalaureate or higher degree|or its equivalent is normally the minimum requirement
for entry into the particular position;

(2) The degree requirement is commion to the industry in parallel positions among similar
organizations or, in the alternative, an employer may show that its particular position is
S0 complex or unique that it can be performed only by an individual with a degree;

(3) The employer normally requires a degree or its equivalent for the position; or

(4) The nature of the specific duties is

perform the duties is usually assoq
degree.

S0 specialized and complex that knowledge required to
tated with the attainment of a baccalaureate or higher

Citizenship and Immigration Services (CIS)| interprets the term “degree”
§ 214.2(h)(4)(iii)(A) to mean not just any bacca
directly related to the proffered position.

in the criteria atr § CFR.
aureate or higher degree, but one in a specific specialty that js

The record of proceeding before the AAO contains: (1) Form I-129 and su
director’s request for additional evidence; (3)

director’s denial letter; and (5) Form I-290B and
its entirety before issuing its decision.

pporting documentation; (2) the
the petitioner’s response to the director’s request; (4) the

supporting documentation. The AAO reviewed the record in

The petitioner is seeking the beneficiary’s sg

rVices as a master franchisee manager. Evidence of the
beneficiary’s duties includes: the 1-129 petition;

counsel’s March 20, 2003 letter in support of the petition;
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and the petitioner’s response to the directoq
would perform duties that entail: providi

On procurement; managing inventory of all s
The petitioner indicated that a qualified ca
management.

The director found that the proffered posi
complex as to require a baccalaureate degre.

tion was not a specialty occupation because the job is not so
2. The director found further that the petitioner failed to establish

any of the criteria found at8 CF.R. §214.2

On appeal, counsel states, in part, that the
application of a body of highly specialized
hanagement, requires a bachelor’s degree

h)(4)(iii)(A).

proffered position, which requires the theoretical and practical
knowledge of financial, personnel, procurement, and inventory
in business management. Counsel states further that the record

contains job advertisements as supporting do¢urentation.

has established none of the four criteria outlined in 8 C.F.R.

position is not a specialty occupation.

Upon review of the record, the petitioner }
§ 214.2(h)4) Hi)(A). Therefore, the proffered

The AAO turns first to the criteria at 8 CEHR. § 214.2(h)(4)(iii)(A)(]) and (2): a baccalaureate or higher
degree or.its equivalent is the normal minimpm requirement for entry into the particular position; a degree
requirement is common o ths industry in parallel positions among similar organizations; or a particular
position is so complex or unique that it can be performed only by an individual with a degree.

Factors often considered by CIS when determining these criteria include: whether the
Occupational Outlook Handbook (Handbook) reports that the industry requires a de
professional association has made a degree a minimum entry requirement; and whet
firms or individuals in the industry attest that such firms "routinely employ and recry
See Shanti, Inc. v. Reno, 36 F. Supp. 2d 1151, 1165 (D.Min. 1999)(quoting Hird/Blq
Supp. 872, 1102 (S.D.N.Y. 1991)).

Department of Labor’s
gree; whether the industry’s
her letters or affidavits from
it only degreed individuals."
ker Cormp. v. Slattery, 764 F.

The AAO routinely consults the Handbook for its information about the duties and ed
particular occupations, The AAO does not comcur with counsel that the
occupation. Although the title of the proffered positi
that the petitioner currently has one Quizno fast-fq
a food service manager. No evidence in the Handl
degree, or its equivalent, is required for a food service manager position.
Regarding paralle] positions in the petitioner’s
three fast-food restaurants. There is no evideng
parallel to the instant position or that a degree in

industry, the petitioner submitte
€, however, to show that that the advertised positions are
a specific specialty is required in all of these positions. One
of the positions is that of an area manager for a Subway restaurant, whose duties include overseeing a group
of two to four restaurants. Although a four-year degree is required, a business specialty is “preferred” rather
than required. Another position is that of corporate marketing director for McDonald’s, who would be

d Internet job postings for
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responsible for all consumer communics
awareness for a new retail concept. The tH
whose duties include executing all aspects
franchising functions, providing input to f
contact for prospective franchisees. In add
director or a franchise sales manager, the
position is as complex as any of the advertig

of

P

The record also does not include any eviden
or documentation to support the complexity
has not established the criteria set forth at 8 (.
The AAO now turns to the criterion at 8
degree or its equivalent for the position. As cq
further.

Finally, the AAO turns to the criterion at 8 (
$0 specialized and complex that knowledge
attainment of a baccalaureate or higher degree |

To the extent that they are depicted in the re
require the highly specialized knowledge asg
in a specific specialty. Therefore, the eviden
occupation under 8 C.F.R. § 214.2(h)(4)(iii)(A

As related in the discussion above, the pet
specialty occupation. Accordingly, the AAO s

The burden of proof in these proceedings rests §
The petitioner has not sustained that burden.

ORDER: The appeal is dismissed. The pe

jtions, branding and promotions aimed at
ird position is

ranchising strategies and policies, and servi
ition to the proffered position not being a

ed positions. Thus, the advertisements have n

ce from professional associations re
or uniqueness of the proffered

.FR. § 214.2(h)(4)(iii)(A)(3) -
punsel does not address

cord, the duties
ociated with a baccalaureate or hj
ce does not establish that the

\)(4).

tioner has
hall not disturb the director’s denial of the petition.

generating trial and
that of a franchise sales manager for Burger King,

new franchisee recruitment and re-
ng as initial point of
corporate marketing
d that the proffered
o relevance.

etitioner additionally has not demonstrate

garding an industry standard,
position. The petitioner, therefore,
FR.§ 214.2(h)(4)(iii)(A)(1) or (2).

the employer normally requires a
this issue on appeal, it will not be discussed

l.F.R. § 214.2(h)(4)(iii)(A)(4) — the nature of the specific duties is

required to perform the duties is usually associated with the

do not appear so specialized and coimplex as to
gher degree, or its equivalent,
proffered position is a specialty

failed to establish that the proffered position is a
oiely with the petitioner. Section 291 of the Act, 8 U.S.C. § 1361.

tition is denjed.




