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DISCUSSION: The service center director the nonirnrnigrant visa petition and the matter is now before 
the Administrative Appeals Office (AAO) on The appeal will be dismissed. The petition will be denied. 

The petitioner is a Middle Eastern t that seeks to employ the beneficiary as a restaurant manager. 
The petitioner endeavors to classify as a nonirnrnigrant worker in a specialty occupation pursuant 

to 5 lOl(a)(lS)(H)(i)(b) of the Act (the Act), 8 U.S.C. 5 llOl(a)(lS)(H)(i)(b). 

The director denied the petition because t e proffered position is not a specialty occupation. On appeal, 
counsel submits a brief. 

Section 214(i)(l) of the Act, 8 U.S.C. 5 11 4(i)(l), defines the term "specialty occupation" as an occupation 
that requires: 1 

(A) theoretical and practical app ication of a body of highly specialized knowledge, and 1 
(B) attainment of a bachelor's o higher degree in the specific specialty (or its equivalent) 

as a minimum for entry into he occupation in the United States. 

Pursuant to 8 C.F.R. 5 214.2(h)(4)(iii)(A), t qualify as a specialty occupation, the position must meet one of 
the following criteria: 1 

( I )  A baccalaureate or higher degre or its equivalent is normally the minimum requirement 
for entry into the particular 

(2) The degree requirement is co on to the industry in parailel positions among similar 
organizations or, in the an employer may show that its particular position is 
so complex or unique performed only by an individual with a degree: 

(3) The employer normally requires degree gr its equivalent for the position; or I 
(4) The nature of the specific duties s so specialized and complex that knowledge required to 

perform the duties is usually ass ciated with the attainment of a baccalaureate or higher 
degree. I 

Citizenship and Immigration Services (CI ) interprets the term "degree" in the criteria at 8 C.F.R. 
5 214.2(h)(4)(iii)(A) to mean not just any bac alaureate or higher degree, but one in a specific specialty that is 
directly related to the proffered position. i 
The record of proceeding before the AAO ntains: (1) Form 1-129 and supporting documentation; (2) the 
director's request for additional evidence; ) the petitioner's response to the director's request; (4) the 
director's denial letter; and ( 5 )  Form I-290B supporting documentation. The AAO reviewed the record in 
its entirety before issuing its decision. 

The petitioner is seeking the beneficiary's s as a restaurant manager. Evidence of the beneficiary's 
duties includes: the 1-129 petition; the May 7, 2003 letter in support of the petition; and the 
petitioner's response to the director's According to this evidence, the beneficiary would 
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perform duties that entail: assigning wor tasks and coordinating activities of the restaurant employees; 
checking serving stations for neatness leanliness; requesting table linens and other supplies for tables; 
scheduling reservations; estimating and beverage costs and requisitioning supplies; resolving 
complaints; and interviewing, hiring, personnel. Although not explicitly stated, it appears that 
the petitioner requires a equivalent in business administration with a major in 
human resources for the proffered position. 

The director found that the proffered which is that of a food service manager, was not a specialty 
occupation. Citing to the Department Occupational Outlook Handbook (Handbook), 2002-2003 
edition, the director noted that the for entry into the position was not a baccalaureate 
degree or its equivalent in a found further that the petitioner failed to establish 
any of the criteria found at 8 

On appeal. counsel states that the director' is erroneous. According to counsel, the petitioner has 
satisfied two criteria of 8 C.F.R. 5 Counsel states that the proffered position is so complex 
that only a person with a the job duties, and that the petitioner normally 
requires a degree. two criteria only. 

The AAO turns first to the criterion at 8 . 5 214.2 (h)(4)(iii)(A)(Z) - a degree requirement is common to 
the industry in parallel positions among organizations; or a particular position is so complex or unique 
that it can be performed only by an a degree. Counsel asserts that the proffered position meets 
this criterion because the duties the AAO disagrees. The proposed duties, which 
include assigning work tasks, costs, and requesting table linens, are routine to 
any food senice manager to the general management and supervision 
of the restaurant's that involves 
a live band of five counsel nor the petitioner, however, 
has submitted any duties involving the petitioner's 
entertainment See Matter of Treasure Crqft of 

has not established that the 

The AAO now turns to 8 C.F.R. 3 214.2(h) 4)(iii)(A)(3) - the employer normally requires a degree or its 
equivalent for the position. Counsel asserts t at the petitioner's general manager who has held this position 
since 1998 possesses a bachelor's degree. Th record, however, does not contain any evidence of the petitioner's 
past hiring practices and therefore, the petitio er has not met its burden of proof in this regard. See Matter of 
Treasure Craft of California, 14 I&N Dec. 19 (Reg. Comm. 1972). I 
Furthermore, the AAO would not necessarily 
the petitioner had submitted evidence that the 
a bachelor's degree. CIS must examine the 
position qualifies as a specialty occupation, 
Meissner, 201 F. 3d 384 (5" Cir. 2000). The 
self-imposed standards, but whether the position 
body of highly specialized knowledge, and the 

be persuaded that the position is a specialty occupation ever1 if 
individua! who currently holds the proffered position possesses 
lltimate employment of the alien, and determine whether the 

re,zardless of the petitioner's past hiring practices. Cf. Defensor v. 
critical element is not the title of the position or an employer's 

actually requires the theoretical and practical application of a 
attainment of a baccalaureate or higher degree in the specific 
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specialty as the minimum for entry into th occupation as required by the ~ c t . '  In this regard, the petitioner 
fails to establish that the restaurant manage position it is offering to the beneficiary entails the theoretical and 
practical application of a body of highly spe ialized knowledge. i 
As related in the discussion above, the titioner has failed to establish that the proffered position is a 

specialty occupation. Accordingly, the shall not disturb the director's denial of the petition. 

The burden of proof in these proceedings sts solely with the petitioner. Section 291 of the Act, 8 U.S.C. 
9 136 1. The petitioner has not sustained 

ORDER: The appeal is dismissed. Th : petition is denied. 

1 The court in Defensor v. Meissner observec 
certain ambiguities when compared to the stat 
requirement that a position must meet, in addition 

that the four criteria at 8 C.F.R. 5 214.2(h)(4)(iii)(A) present 
ltory definition, and "might also be read as merely an additional 

to the statutory and regulatory definition." See id. at 387. 


