U.S. Department of Homeland Security
20 Mass. Ave., N'W., Rm. A3042
Washington, DC 20529

U.S. Citizenship
and Immigration
Services

FILE: SRC 03 234 50006 Office: TEXAS SERVICE CENTER  Date:

. <
IN RE: Petitioner: '

Beneficiary: ,

PETITION: Petition for a Nonimmigrant Worker Pursuant to Section 101(a)(15)(H)(i)(b) of the
Immigration and Nationality Act, 8 U.S.C. § 1101(a) 13)(H)(i)(b)

ON BEHALF OF PETITIONER:

INSTRUCTIONS:

7his is the decision of the Administracive Appeals Office in your case. All documents have beeu returned to
the office that originally decided your case. Any further inquiry must be made to that office.

’
Dol Mot
Robert P. Wiemann, Director
Administrative Appeals Oftice

www.uscis.gov



SRC 03 234 50006
Page 2

DISCUSSION: The service center director
the Administrative Appeals Office (AAO) on|

The petitioner is a Thai restaurant that seel
endeavors to classify the beneficiary as

§ 101(a)(15)(H)(i)(b) of the Immigration ang

The director denied the petition because
beneficiary is not qualified to perform a speq

The AAO will first address the director’s cof

Section 214(i)(1) of the Act, 8 U.S.C. § 11§
that requires:
(A) theoretical and practical app

attainment of a bachelor’s or
a3 a minimum fer entry into

(B)

Pursuant to 8 C.F.R. § 214.2(h)(4)dii)(A), td
the following criteria:

{1) A baccalaureate or higher degreg
for entry into the particular positi
(2) The degree requirement is comn
organizations or, in the alternatiy
so complex or unique that it can }
{3) The employer normally requires 3
{4) The nature of the specific duties i

perform the duties is usually as
degree.

Citizenship and Immigration Services (CIS
§ 214.2(h)(4)(iii)(A) to mean not just any bacd

directly related to the proffered position.

The record of proceeding before the AAQ
director’s request for additional evidence;
director’s denial letter; and (5) Form I-290B
its entirety before issuing its decision.

denied the nonimmigrant visa petition and the matter is now before
appeal. The appeal will be dismissed. The petition will be denied.

ks to employ the beneficiary as an executive chef. The petitioner
A nonimmigrant worker in a specialty occupation pursuant to

i Nationality Act (the Act), 8 U.S.C. § L101(@)(15)(H)(i)(b).

the proffered position is not a specialty occupation and the
alty occupation. On appeal, counsel submits a brief.

hclusion that the position is not a specialty occupation.

4(i)(1). defines the term "specialty occupation” as an occupation

ication of a body of highly specialized knowledge, and

higher degree in the specific speciaity (or its equivalent)
the occupation in the United States.

qualify as a specialty occupation, the position must meet one of

or its equivalent is normally the minimum requirement
on;

hon to the industry in parallel positions among similar
€, an employer may show that its particular position is
)e performed only by an individual with a degree:

degree or its equivalent for the position; or

5 50 specialized and complex that knowledge required to

sqciated with the attainment of a baccalaureate or higher

) interprets the term “degree” in the criteria at 8 C.F.R.
alaureate or higher degree, but one in a specific specialty that is

cqg
(3

aX

mtains: (1) Form [-129 and supporting documentation; (2) the
) the petitioner’s response to the director’s request; (4) the
hd supporting documentation. The AAO reviewed the record in
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The petitioner is seeking the beneficiary’s §
includes: the I-129 petition; the petitione
petitioner’s response to the director’s reque
perform duties that entail: teaching and tr
surpluses and leftovers; estimating food
kitchen personnel; observing food preparat

indicated that a qualified candidate for the J¢

The director found that the proffered posit
Labor’s Occupational Outlook Handbook
minimum requirement for entry into the pos|
specialty. The director found further that thd
§ 214.2(h)(4)(iii)(A).

b

On appeal, counsel states, in part, that the d
petitioner and for another restaurant located
Occupational Titles (DOT) assigns the posi
degree to enter into the position. Counsel sul
industry standard to require a baccalaure
Piedmont triad area.

Upon review of the record, the petitioner
§ 214.2(h)(4)(iii)(A). Therefore, tha proffere

‘The AAO turns first to the criteria at 8 C.]
degree or iis equivalent is the normal minin
requirement is common to the industry in

position is so complex or unique that it can b

Factors often considered by CIS when determi

industry requires a degree; whether the indust

requircment; and whether letters or affidavits
“routinely employ and recruit only degreed i

(D-Min. 1999)(quoting Hird/Blaker Cormp. v. Sl

The AAO routinely consults the Handbook fo
particular occupations. The AAO does not

occupation. No evidence in the Handbook, 20

 its equivalent, is required for an executive chef

Counsel’s reference to and assertions about t
DOT’s SVP rating does not indicate that a pat

higher degree, or its equivalent, in a specific

rating is meant to indicate only the total numj
position. The classification does not describ.

education, and experience, nor specifies the p

ervices as an executive chef. Evidence of the beneficiary’s duties
r's August 13, 2003 letter in support of the petition; and the
st for evidence. According to this evidence, the beneficiary would
pining subordinate cooks; planning menus and the utilization of
consumption; directing food apportionment policy; supervising
on; testing cooked foods; and developing recipes. The petitioner
pb would possess a bachelor’s degree in culinary arts.

jon was not a specialty occupation. Citing to the Department of
(Handbook), 2002-2003 edition, the director noted that the
tion was not a baccalaureate degree or its equivalent in a specific
petitioner failed to establish any of the criteria found at 8 C.F.R.

rector previously approved H-1B executive chef petitions for the

in North Carolina. Counsel states further that the Dictionary of
ion an SVP rating of 8. which according to counsel, requires a
mits a letter from a restaurant owner to demonstrate that it is an
e degree for executive chef positions in the North Carolina-

has established none of the four criteria outlined .in 8 C.F.R.
| position is not a specialty occupation.

F.R. § 214.2(h)(4)(ii)(AX1) and (2): a baccalaureate cr higher
hum requirement for entry into the particular position; a degree
parallel positions among similar organizations; or a particular
e performed only by an individual with a degree.

ning these criteria include: whether the Handbook reports that the
Iy’s professional association has made a degree a minimum entry
from firms or individuals in the industry attest that such firms
dividuals." See Shanti, Inc. v. Reno, 36 F. Supp. 2d 1151, {165
attery, 764 F. Supp. 872, 1102 (S.D.N.Y. 1991)).

I its information about the duties and educational requirements of
concur with counsel that the proffered position is a specialty
4-2005 edition, indicates that a baccalaureate or higher degree, or
Job.

he relevance of information from DOT are not persuasive. The
ticular occupation requires the attainment of a baccalaureate or
specialty as a minimum for entry into the occupation. An SVP
ber of years of vocational preparation required for a particular
e how those years are to be divided among training, formal

articular type of degree, if any, that a position would require.
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Regarding parallel positions in the petitioner
restaurant, who asserts that positions such a
arts. The writer, however, does not submit 3
supporting documentary evidence is not s
proceedings. Matter of Treasure Craft of Ca

Counsel noted that CIS approved other petit
The director's decision does not indicate wh
petitions. If the previous nonimmigrant
contradictory assertions that are contained i
gross error on the part of the director. The

eligibility has not been demonstrated, merel;

e.g. Matter of Church Scientology Internatio
suggest that CIS or any agency must treat 2
Montgomery, 825 F.2d 1084, 1090 (6th Cir. |

Furthermore, the AAO's authority over the |
of appeals and a district court. Even if a ser
behalf of the beneficiary, the AAO would 1
center. Louisiana Philharmonic Orchestra v.
2001), cert. denied, 122 S.Ct. 51 (2001).

The record also does not include any evideng
or documentation to support the complexity @
has not established the criteria set forth at 8 C

The AAO now turns to the criterion at 8 C.]

degree or its equivalent for the position. On
restaurant in the fall of 2002, the petitioner has

’s industry, the petitioner submitted a letter from the owner of the

5 the proffered position require a baccalaureate degree in culinary

ny evidence in support of his assertion. Going on record without

hfficient for purposes of meeting the burden of proof in these
[ifornia, 14 1&N Dec. 190 (Reg. Comm. 1972).

ions that had been previously filed on behalf of executive chefs.
ether he reviewed the prior approvals of the other nonimmigrant
etitions were approved based on the same unsupported and
n the current record, the approval would constitute material and
AAO is not required to approve applications or petitions where
y because of prior approvals that may have been erroneous. See,
ral, 19 I&N Dec. 593, 597 (Comm. 1988). It would be absurd to

icknowledged errors as binding precedent. Sussex Engg. Lid v.

987), cert. denied, 485 U.S. 1008 (1988).

Ervice centers is comparable to the relationship between a court
yice center director had approved the nonimmigrant petitions on
not be bound to follow the contradictory decision of a service
/NS, 2000 WL 282785 (E.D. La.), aff'd, 248 F.3d 1139 (5th Cir.

e from professional associations regarding an industry standard,
r uniqueness of the proffered position. The petitioner, therefore,
F.R. § 214.2(h)(4)(iii)(AX!) or (2).

F.R. § 214.2(h)(4)(iii)(A)(3) — the employer normally requires a
appeal, counsel states that since the opening of the petitioner’s
required a bachelor’s degree in culinary arts for the executive chef

position. CIS must examine the ultimate e
qualifies as a specialty occupation, regardlg
Meissner, 201 F. 3d 384 (5" Cir. 2000). The
self-imposed standards, but whether the positid
body of highly specialized knowledge, and th
specialty as the minimum for entry into the o
fails to establish that the executive chef posit
practical application of a body of highly specia

nployment of the alien, and determine whether the position
tss of the petitioner’s past hiring practices. Cf. Defensor v.
critical element is not the title of the position or an employer’s
bn actually requires the theoretical and practical application of a
e attainment of a baccalaureate or higher degree in the specific
Ccupation as required by the Act.' In this regard, the petitioner
lon it is offering to the beneficiary entails the theoretical and
lized knowledge.

' The court in Defensor v. Meissner observed
certain ambiguities when compared to the staty
requirement that a position must meet, in additi

that the four criteria at 8 C.F.R. § 214.2(h)(4)(1ii)(A) present
fory definition, and "might also be read as merely an additional
pn to the statutory and regulatory definition.” See id. at 387.
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Finally, the AAO turns to the criterion at 8/C.F.R. § 214.2(h)(4)(iii)(A)(4) — the nature of the specific duties is
so specialized and complex that knowledge required to perform the duties is usually associated with the
attainment of a baccalaureate or higher degree.

To the extent that they are depicted in the record, the duties do not appear so specialized and complex as to
require the highly specialized knowledge apsociated with a baccalaureate or higher degree, or its equivalent,
in a specific specialty. Therefore, the evidence does not establish that the proffered position is a specialty
cccupation under 8 C.F.R. § 214.2(h)(4)(iii N A)4).

As related in the discussion above, the petitioner has failed to establish that the proffered position is a
specialty occupation.

The director also found that the beneficiary is{not qualified to perform a specialty occupation because he does not
hold a bachelor’s degree or its equivalent. |As counsel does not address this issue on appeal, it will not be

discussed further. Accordingly, the AAO shall not disturb the director’s denial of the petition.

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act, 8 U.S.C. § 1361.
- The petitioner has not sustained that burden.

DRDER: The appeal is dismissed. The petition is denied.




