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DISCUSSION: The service center director d
the Administrative Appeals Office (AAO) on

The petitioner currently runs four homes that
disabled and mentally ill adults. It seeks
endeavors to classify the beneficiary as a
101(a)(15)(H)(i)(b) of the Immigration and

enied the nonimmigrant visa petition and the matter is now before
pppeal. The appeal will be dismissed. The petition will be denied.

provide specialized managed care programs for developmentally
to employ the beneficiary as a home manager. The petitioner
nonimmigrant worker in a specialty occupation pursuant to §
Jationality Act (the Act), 8 U.S.C. § 1101(a)(15)(H)(i)(b).

The director denied the petition because tije proffered position is not a specialty occupation. On appeal,

counsel submits a brief.

Section 214(i)(1) of the Act, 8 U.S.C. § 118
that requires:

(A) theoretical and practical app

(B) attainment of a bachelor’s or

as a minimum for entry into

Pursuant to 8§ C.F.R. § 214.2(h}4)(iii)}(A), td
the following criteria:

(1) A baccalaureate or higher degre
for entry into the particular posit
(2)
organizations or, in the alternati
so complex or unique that it can
(3) The employer normally requires
(4) The nature of the specific duties

perform the duties is usually ass
degree.

Citizenship and Immigration Services (CI
§ 214.2(h)(4)(iii)(A) to mean not just any bad
directly related to the proffered position.

The record of proceeding before the AAO ¢
director’s request for additional evidence;
director’s denial letter; and (5) Form I-290B
its entirety before issuing its decision.

The petitioner is seeking the beneficiary’s se
includes: the I-129 petition; the petitioner’s Al

H(i)(1), defines the term "specialty occupation" as an occupation

ication of a body of highly specialized knowledge, and

higher degree in the specific specialty (or its equivalent)
he occupation in the United States.

qualify as a specialty occupation, the position must ineet one of

or its equivalent is normally the minimum requirement
on:

The degree requirement is comfnon to the industry in parallel positions among similar

ye, an employer may show that its particular position is
be performed only by an individual with a degree;

h degree or its equivalent for the position; or
s so specialized and complex that knowledge required to

peiated with the attainment of a baccalaureate or higher

S) interprets the term “degree” in the criteria at 8 C.F.R.
calaureate or higher degree, but one in a specific specialty that is

ontains: (1) Form I-129 and supporting documentation; (2) the
3) the petitioner’s response to the director’s request; (4) the
Ind supporting documentation. The AAO reviewed the record in

Fvices as a home manager. Evidence of the beneficiary’s duties
pril 11, 2003 letter in support of the petition; and the petitioner’s




LIN 03 175 51237
Page 3

response to the director’s request for evidefice. According to this evidence, the beneficiary would perform

duties that entail: communicating with staff,
auditing documentation and administratig
communicating resident progress; assisting
schedules; overseeing medical records; con
responsibilities to assistant manager; and cd
not explicitly stated, it appears that the peti

[CSM’s, ORR agencies, residents, and other community agencies;
n of medications; ensuring implementation of PCP plans;
in scheduling medical appointments; making and posting work

ducting staff evaluations; scheduling staff training; delegating

operating with inspections, investigations, and audits. Although

ioner requires a baccalaureate degree or its equivalent in health

science with a major in health care administrption for the proffered position.

The director found that the proffered positio}l was not a specialty occupation because the job is not a medical

and health services manager; it is a gen
Occupational Outlook Handbook (Handbooh
the position was not a baccalaureate degree (
that the petitioner failed to establish any of th

On appeal, counsel states, in part, that the di
the services provided, which require that the
petitioner serves as a contractor for municip
Counsel submits a list of 17 homecare facilit
the position of home manager. Counsel alsd
documentation.

Upon review of the record, the petitioner

§ 214.2(h)(4)(iii)(A). Therefore, the proffercq

The AAO turns first to the criteria at 8 C.

pral manager position. Citing to the Department of Labor’s

), the director noted that the minimum requirement for entry into
I its equivalent in a specific specialty. The director found further
e criteria found at 8 C.F.R. § 214.2(h)(4)(iii)(A).

ector failed to consider the employer’s size, responsibilities, and
imanager hold a bachelor’s degree. Counsel states further that the
)1 and state authorities and private individuals and their families.
es and samples of four degrees of individuals who currently hold
states that the record contains an expert opinion as supporting

has established none of the four criteria outlined in 8 C.F.R.
position is not a specialty occupation.

F R, § 214.2(h)(4)(iii)(A)(/) and (2): a baccalaureate or higher

degree or its equivalent is the normal minirfpum requirement for entry into the particular position; a degree

requirement is common to the industry in
position is so complex or unique that it can b

Factors often considered by CIS when dete
industry requires a degree; whether the indus
requirement; and whether letters or affidavits

parallel positions among similar organizations; or a particular
b performed only by an individual with a degree.

m:l’r;ing these criteria include: whether the Handbook reports that the

’s professional association has made a degree a minimum entry
from firms or individuals in the industry attest that such firms

"routinely employ and recruit only degreed i

dividuals." See Shanti, Inc. v. Reno, 36 F. Supp. 2d 1151, 1165

(D.Min. 1999)(quoting Hird/Blaker Corp. v. Shitery, 764 F. Supp. 872, 1102 (S.D.N.Y. 1991)).

The AAO routinely consults the Handbook

r its information about the duties and educational requirements

of particular occupations. The AAO does ndt concur with counsel that the proffered position is a specialty
occupation. In the petitioner’s April 11, 200 letter. the petitioner’s president/CEO states that the petitioner
runs four homes. On appeal, counsel subnjits a document with 17 healthcare facilities listed under the

petitioner’s letterhead, and the names of seve
not clear when information in the petitioner’s
homes. Furthermore, although counsel notes
every home is not large enough to require a i
the homes except one have a manager. The
incumbent upon the petitioner to resolve any

al managers. The purpose of the list of 17 healthcare facilities is
April 11, 2003 letter indicates that the petitioner runs only four
hat only four of the managers hold a bachelor’s degree because
anager, the list of the 17 healthcare facilities indicates that all of
record contains no explanation for these inconsistencies. It is
nconsistencies in the record by independent objective evidence.




LIN 03 175 51237
Page 4

Any attempt to explain or reconcile such]inconsistencies will not suffice unless the petitioner submits
competent objective evidence pointing to where the truth lies. Doubt cast on any aspect of the petitioner's
proof may, of course, lead to a reevaluati¢n of the reliability and sufficiency of the remaining evidence
offered in support of the visa petition. tter of Ho, 19 1&N Dec. 582, 591-92 (BIA 1988). Without
documentary evidence to support the claim, fhe assertions of counsel will not satisfy the petitioner's burden of
proof. The assertions of counsel do not copstitute evidence. Matter of Obaigbena, 19 1&N Dec. 533, 534
(BIA 1988); Matter of Laureano, 19 1&N Dgc. 1 (BIA 1983); Matter of Ramirez-Sanchez, 17 1&N Dec. 503,
506 (BIA 1980). In view of the foregoing, neither counsel nor the petitioner has demonstrated that the
proffered position is that of a health servi¢es manager, which would require a master’s degree in health
services administration, long-term care adm§nistration, health sciences, public health, public administration,
or business administration. See the Handboog, 2004-2005 edition, at page 56.

The record contains an opinion from
healthcare executive research firm, who
bachelor’s degree or its equivalent in healt
any evidence in support of his assertions.
sufficient for purposes of meeting the bur
California, 14 1&N Dec. 190 (Reg. Comm. 1

The record contains no evidence regarding p
not include any evidence from professional

support the complexity or uniqueness of the
the criteria set forth at 8 C.E.R. § 214.2(h)(4)

The AAO now turns to the criterion at 8 C
degree or its equivalent for the position. On 4
hold degrees and submits copies of their bachg
established in 1994 and it currently has 100

president and principal of a physician and
serts that positions roffered position require a
care administration. however, does not provide
ing on record without supporting documentary evidence is not
n of proof in these proceedings. Matter of Treasure Craft of
72).

rallel positions in the petitioner’s industry. The record also does
ssociations regarding an industry standard, or documentation to
proffered position. The petitioner, therefore, has not established
Hi)(AYD) or (2).

R. § 214.2(h)(4)(iii)(A)(3) — the employer normally requires a
Jppeal, counsel states that four of the petitioner’s home rnanagers
lor’s degrees. According to the I-129 petition, the petitioner was
mployees. To demonstrate that it normally requires a bachelor’s

degree for employment in the proffered posifion, the petitioner would need to document the credentials of all

of its home managers, not just four. Again,
burden or proof in these proceedings. See M
Comm. 1972).

Finally, the AAO turns to the critericn at 8 (
so specialized and complex that knowledge]
attainment of a baccalaureate or higher degree.

To the extent that they are depicted in the re
require the highly specialized knowledge ass|

without documentary evidence, the petitioner will not meet its
atter of Treasure Craft of California. 14 1&N Dec. 190 (Reg.

F.R.§214.2(h)(4)({ii)(A)(4) — the nature of the specific duties is
required to perform the duties is usually associated with the

Pord, the duties do not appear so specialized and complex as to
pciated with a baccalaureate or higher degree, or its equivalent,

in a specific specialty. Therefore, the evideijce does not establish that the proffered position is a specialty

occupation under 8 C.F.R. § 214.2(h)(4)(iii)(4

As related in the discussion above, the pet

specialty occupation. Accordingly, the AAO ¢

) (4).

tioner has failed to establish that the proffered position is a
Ihall not disturb the director’s denial of the petition.
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The burden of proof in these proceedings restq solely with the petitioner. Section 291 of the Act, 8 U.S.C. § 1361.
The petitioner has not sustained that burden.

ORDER: The appeal is dismissed. The petition is denied.




