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5 a computer services consulting company that seeks to employ the beneficiary as a computer
alyst. The petitioner, therefore, endeavors to classify the beneficiary as a nonimmigrant
cialty occupation pursuant to section 101(a)(15)(H)(i}(b) of the Immigration and Nationality

U.S.C. § 1101(a)(15)(H)()(b).

1sel states that the position is a specialty occupation and submits further documentation.

1alty occupation:

rtification from the Secretary of Labor that the petitioner has filed a labor condition
1on with the Secretary,

htement that it will comply with the terms of the labor condition application for the
1 of the alien's authorized period of stay,

ence that the alien qualifies to perform services in the specialty occupation . . .
F.R. § 214.2(h)(2)(1)(F), Agents as petitioners, states:

d States agent may file a petition in cases involving workers who are traditionally
ployed or workers who use agents to arrange short-term employment on their behalf
merous employers, and in cases where a foreign employer authorizes the agent to act
chalf. A United States agent may be: the actual employer of the beneficiary, the
tative of both the employer and the beneficiary, or, a person or entity authorized by
loyer to act for, in place of, the employer as its agent. A petition filed by a United
bent is subject to the following conditions:

ngent performing the function of an employer must guarantee the wages and other
nd conditions of employment by contractual agreement with the beneficiary or
pries of the petition. The agent/employer must also provide an itinerary of definite
nent and information on any other services planned for the period of time requested.

rson or company in business as an agent may file the H petition involving multiple
rs as the representative of both the employers and the beneficiary or beneficiaries if
orting documentation includes a complete itinerary of services or engagements. The
shall specify the dates of each service or engagement, the names and addresses of
1 employers, and the names and addresses of the establishment, venues, or locations
he services will be performed. In questionable cases, a contract between the
rs and the beneficiary or beneficiaries may be required. The burden is on the agent to

The service center director denied the nonimmigrant visa petition. The matter is now before
ive Appeals Office (AAO) on appeal. The appeal will be dismissed. The petition will be

hied the petition because the petitioner did not establish that it was the actual employer of the
, thus, the petitioner had not established that the proffered position is a specialty occupation.

L.FR. § 214.2(h)(4)(1i1)(B), the petitioner shall submit the following with an H-1B petition
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the terms and conditions of the employment and to provide any required
ntation.

foreign employer, who, through a United States agent, files a petition for an H
higrant alien is responsible for complying with all of the employer sanctions
pns of section 274A of the Act and 8 C.F.R. part 274a.

2(h)(4)(i1) states, in part, that:

States employer means a person, firm, corporation, contractor, or other association, or
ation in the United States which:

ages a person to work within the United States;

an employer-employee relationship with respect to employees under this part, as
d by the fact that it may hire, pay, fire, supervise, or otherwise control the work of

h employee; and

an Internal Revenue Service Tax identification number.

documentation of services to be performed in multiple locations, 8 C.F.R. § 214.2(h)(2)(i)(B)
5 follows:

on which requires services to be performed or training to be received in more than one
must include an itinerary with the dates and locations of the services or training . . .

CF.R.§ 214.2(h)(4)(iv}(B) states, in part, that an H-1B petition involving a specialty
be accompanied by:

of any written contracts between the petitioner and beneficiary, or a summary of the
f the oral agreement under which the beneficiary will be employed, if there is no
contract.

providing documentary evidence for establishing whether a position is a specialty occupation,
2(h)(9)(i) states in part that the director shall consider all the evidence submitted and such
us he or she may independently require to assist his or her adjudication. (Emphasis added.)
tnship and Immigration Services (CIS) memorandum entitled "Supporting Documentation for
' dated November 13, 1995, states as follows: “Requests for contracts should be made only in
re the officer can articulate a specific need for such documentation."”

roceeding before the AAO contains: (1) Form I-129 and supporting documentation; (2) the
r of support; (3) the director’s request for additional evidence, dated July 21, 2003; (4) the
r that responds to the director’s request, erroneously dated April 25, 2003; (5) the director’s
d (6) Form I-290B and supporting documentation. The AAO reviewed the record in its
ssuing its decision.

is seeking the beneficiary’s services as a computer programmer/analyst. The petitioner
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as a one-stop solutions company providing professional consulting services in software,
nd support services areas. In response to the director’s request for further evidence as the
iness and the duties of the proffered position, the petitioner stated that the beneficiary would
ng with one of its clients, . in Sunnyvale, California, and that this
ected to last for 18 months. The petitioner stated that it also wanted to utilize the services of
for contracts with other companies. In response to the director’s questions with regard to
en the beneficiary and the beneficiary’s actual employer, the petitioner submitted a contract
anded I T petitioner also submitted an organizational chart that
i contracted-out its accounting, contracts and legal documents, and payroll responsibilities,
house positions such as a business analyst, a contracts specialist, a human resources employee
sistant.

described itself]
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while it had in-
and an office ag

h1so submitted Internal Revenue Service (IRS) Form 941, Employer’s Quarterly Tax Return,
nding September 30, 2003, that indicated it had six employees. The petitioner indicated that a
e computer programmer/analyst consulting position would have to possess a bachelor’s degree
ence, information systems, or other technical field with one to five years of work experience.
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candidate for th
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The director de
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nied the petition and described the petitioner as a contractor. As such, the director stated that
as not the actual employer of the beneficiary. In addition, the director stated that the petitioner
ed sufficient evidence to establish that it had contracts with firms requiring the computer
ervices of the beneficiary. The director stated that the contract that the petitioner submitted in

programming s
its response to
beneficiary. Th
contractor, and

The director fux

the director’s request for further evidence also did not establish the actual employer of the
le director further stated that appeared to be an employment
not the actual employer of the beneficiary.

ther stated that the fact that the petitioner would pay the beneficiary’s salary did not establish

that the petitioner was the actual employer of the beneficiary. The director stated that the actual employer

would be the pe
director stated {
employers and
that included a
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Finally, the dire
adequately indi
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compliance wit]

rson who had control and direction over the work to be done. With regard to the petitioner, the
hat the petitioner appeared to be an agent with multiple employers that represented both the
the beneficiary. The director then stated as an agent, the petitioner had to provide contracts
complete itinerary of work sites where the beneficiary’s services would be provided. Since the
ot provide such contracts or itinerary, the director stated it was not possible to determine
tioner met the CIS definition of agent.

pctor noted that the Labor Condition Application (LCA) submitted by the petitioner did not
cate the locations where the beneficiary would mployed. The director also noted that the
for the beneficiary’s services wit only indicated one work location
rount of time for the beneficiary. As a result, the director determined that the LCA was not in
h regulatory criteria.

On appeal, the petitioner states that it has a valid contract for the beneficiary that is extendable. The petitioner

submits a subc
agreement is foj
The agreement
person engaged

ontract agreement between itself and GAVS Information Services, Denver, Colorado. The
r the provision of temporary consultants to provide services to GAVS Information Services.
states that the relationship of employer and employee shall not exist between GAVS and any
by the petitioner to provide any service under the agreement. The petitioner also states that
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etion of the GAVS contract, the beneficiary would work in-house to do developmental work

r and its clients.

for further evidence, the director specifically requested copies of contracts between the
he clients where the beneficiary would perform services, and a complete itinerary of services
where the beneficiary would perform those services for the period of time requested, or until
betitioner was put on notice of required evidence and given reasonable opportunity to provide
d before the visa petition was adjudicated. The petitioner failed to submit the requested
bw submits it on appeal. However, the AAO will not consider this evidence for any purpose.
loriano, 19 1&N Dec. 764 (BIA 1988); Matter of Obaigbena, 19 1&N Dec. 533 (BIA 1988).
be adjudicated based on the record of proceeding before the director.

f the record, and pursuant to 8 C.F.R. § 214.2(h)(4)(ii)(2), the petitioner has not established
tual employer of the beneficiary or that it serves as an agent for various companies who will
eficiary in various locations in a specialty occupation. As correctly noted by the director, the
ronsulting company that contracts out employees, and, as such, will not directly control the
neficiary. In addition, the sole contract provided by the petitioner that will be considered on
establish any employer-employee relationship between a company for whom the beneficiary
perform duties in the computer programming field and the beneficiary. The contract outlines
e relationship between the petitioner and another contracting company. The contract does not
ticular duties to be performed by the beneficiary, except for in a brief addendum, where the

beneficiary’s duties are described in full as “Develop applications, using Oracle, C/C++, and Visual Basic.”

While the contr
is identified on
guaranteeing thy

Furthermore, as
over the reques
the beneficiary
established the
and the actual

proffered positi

As related in 4
specialty occup

The burden of
§ 1361. The pe

ORDER:

act identifies as a subcontractor for the petitioner’s services, no client
the addendum, naming the beneficiary, and no subcontract is appended to this agreement
e beneficiary’s employment in a full time capacity.

noted by the director, there is no itinerary submitted with regard to work to be performed
ted three-year period of H-1B eligibility. The LCA submitted by the petitioner only states that
would work in Fremont, California. Without more persuasive evidence, the petitioner has not
actual employer of the beneficiary, the actual work duties to be performed by the beneficiary,
locations where such work would be performed. The petitioner has not established that the
on is a specialty occupation.

he discussion above, the petitioner has failed to establish that the proffered position is a
ation. Accordingly, the AAO shall not disturb the director’s denial of the petition.

proof in these proceedings rests solely with the petitioner. Section 291 of the Act, 8 U.S.C.
titioner has not sustained that burden.

The appeal is dismissed. The petition is denied.




