~fsying dats Aeleiers 1,
e clearly sou spen,.
swreney of DOraere i -,

S. Department of Homeland Security

0 Mass, Rm. A3042, 425 I Street, N.W.

ashington, DC 20529

.S. Citizenship
FYEC Ry - nd Immigration
P &m“?f R T i N ervices
NGRS |
'"\'lr‘.’.‘: ]
FILE: WAC 0306351098  Office: CALIFORNIA SERVICE CENTER  Date: jo7 o

IN RE: Petitioner:
Beneficiary:

PETITION: Petition for a Nonimmigrant Worker Pursuant to Section 101(a)(15)(H)(i)(b) of the

Immigration and Nationality Act, 8 U.S.C. § 1101(a)(15)(H)(i

ON BEHALF OF PETITIONER:

INSTRUCTIONS:

This is the decision of the Administrative Appeals Office in your case. All doc
the office that originally decided your case. Any further inquiry must be made

Pubokl Mpsns

Robert P. Wiemann, Director
Administrative Appeals Office

(b)

uments have been returned to
to that office.

www.uscis.gov



WAC 03 063 51098
Page 2

DISCUSSION: The service center director denied the nonimmigrant visa petit
the Administrative Appeals Office (AAO) on appeal. The appeal will be dismiss

The petitioner is an importer and wholesaler of African musical instruments. It se
a management analyst, and endeavors to classify him as a nonimmigrant w:
pursuant to section 101(a)(15)(H)(iXb) of the Immigration and Nationg
§ 1101@)(15)(H)()(b).

The director denied the petition because the beneficiary did not qualify to pe
occupation. On appeal, counsel states that the beneficiary does qualify to pe
occupation and submits additional information.

The director’s determination denying the Form I-129 petition was base
qualifications to perform the duties associated with that occupation. The on

proceeding is whether the beneficiary is qualified to perform the duties of a spe

Section 101(a)(15)(H)(iXb) of the Act, 8 U.S.C. § HO1(@)(15)(H)({)(b
classification of qualified nonimmigrant aliens who are coming temporarily t
services in a specialty occupation.

Section 214(i)(2) of the Act, 8 U.S.C. § 1184(i)(2), states that an alien applyin

nonimmigrant worker must possess:

(A) full state licensure to practice in the occupation, if such lice

practice in the occupation,
(B) completion of the degree described in paragraph (1)(B) for the

(C) (i) experience in the specialty equivalent to the completion

(ii) recognition of expertise in the specialty through progn

positions relating to the specialty.

Pursuant to 8 C.F.R. § 214.2(h)(4)(iii)(C), to qualify to perform services in a
must meet one of the following criteria:

(1) Hold a United States baccalaureate or higher degree required by the

from an accredited college or university;

(2) Hold a foreign degree determined to be equivalent to a United St

higher degree required by the specialty occupation from an a
university;

(3) Hold an unrestricted State license, registration or certification whi
her to fully practice the specialty occupation and be immediat
specialty in the state of intended employment; or

on and the matter is now before
ed. The petition will be denied.
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(4) Have education, specialized training, and/or progressively responsible experience that is
equivalent to completion of a United States baccalaureate or higher degree in the
specialty occupation, and have recognition of expertise in ﬂfle specialty through
progressively responsible positions directly related to the specia]tyi

Pursuant to 8 C.F.R. § 214.2(h)(4)(iii}D), for purposes of paragraph (h)(4)(iii)(C)(4) of this section,
equivalence to completion of a United States baccalaureate or higher degree shall mean achievement of a
level of knowledge, competence, and practice in the specialty occupation that has been determined to be equal
to that of an individual who has a baccalaureate or higher degree in the specialty and shall be determined by
one or more of the following: |

(1) An evaluation from an official who has authority to grant college-level credit for
training and/or experience in the specialty at an accredited college or university which
has a program for granting such credit based on an individual’s training and/or work
experience; |

(2) The results of recognized college-level equivalency examinatiins or special credit
programs, such as the College Level Examination Program (C EP), or Program on
Noncollegiate Sponsored Instruction (PONSI); |

(3) An evaluation of education by a reliable credentials evaluation ser\ﬂ‘ice which specializes
in evaluating foreign educational credentials;
|
(4) Evidence of certification or registration from a nationally-rec gnized professional
association or society for the specialty that is known to grant certification or
registration to persons in the occupational specialty who have achieved a certain level
of competence in the specialty; !

(5) A determination by the Service that the equivalent of the degree required by the
specialty occupation has been acquired through a combination of education, specialized
training, and/or work experience in areas related to the specialty and that the alien has
achieved recognition of expertise in the specialty occupation as a result of such training
and experience. i

The offered position is that of a management analyst. The U.S. Department of|Labor’s Occupationai Outlook
Handbook (Handbook) notes that most employers in private industry generally seek individuals with a
master’s degree in business administration or a related discipline for the proffered position. Individuals with
a bachelor’s degree may qualify for such positions as a research analyst or associate.

\

The petitioner seeks to qualify the beneficiary by establishing that he meet  the requirements of 8 C.F.R.
§ 214.2(h)(4)(iii)(C)(2). In support of this assertion, the petitioner submitted an evaluation from Megan A.
Mittelstaedt, a credentials evaluator with the Foundation for International S rvices, Inc. Ms. Mittelstaedt
found that the beneficiary held the equivalent of a bachelor's degree in business administration from an
accredited institution of higher education in the United States based uponi his foreign educaticn. The
petitioner contends that the beneficiary’s bachelor degree qualifies him to perf¢m the duties of the proffered
position. In support of that assertion the petitioner submitted an opinion letter from Dr. Kenneth E. Knight, a
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professor of management at Seattle Pacific University. Dr. Knight opined that it was an industry standard for
management analysts to be hired with a bachelor’s degree in business administration or a related discipline.
Dr. Knight’s opinion is based solely on his education and experience. He offérs no documentary evidence in
support of his conclusion such as the results of any industry survey, study, management or personrel report.
His opinion will, therefore, be given little weight as it contradicts the findings set forth in the Handbook for
the educational requirements of a management analyst in the industry. As noted above the normal
educational requirement for a management analyst is a master’s degree in business administration or a related
discipline. The petitioner’s education is not equivalent to graduate level education in a required discipline.
The beneficiary cannot, therefore, be deemed qualified to perform the duties of the proffered position based
upon his foreign education alone.

Citizenship and Immigration Services (CIS), may itself determine whether the beneficiary is qualified to
perform the duties of the specialty occupation. That determination may be made pursuant to 8 C.F.R.
§ 214.2 (h)(4)(iii}D)(5), which provides:

For purposes of determining equivalency to a baccalaureate degree in the specialty, three
years of specialized training and/or work experience must be demonstrated for each year of
college-level training the alien lacks. For equivalence to an advanced (or Masters) degree,
the alien must have a baccalaureate degree followed by at least five years of experience in the
specialty. . . . It must be clearly demonstrated that the alien’s training and/or work experience
included the theoretical and practical application of specialized knowledge required by the
specialty occupation; that the alien’s experience was gained while working with peers,
supervisors, or subordinates who have a degree or its equivalent in the specialty occupation;
and that the alien has recognition of expertise in the specialty evidenced by at least one typ=
of documentation such as:

(i) Recognition of expertise in the specialty occupation by at least two recognized
authorities in the same specialty occupation;

(ii) Membership in a recognized foreign or United States association or society in the
specialty occupation;

(iii) Published material by or about the alien in professional publications, trade
journals, books or major newspapers;

(iv) Licensure or registration to practice the specialty occupation in a foreign country;
or

(v) Achievements which a recognized authority has determined to be significant
contributions to the field of the specialty occupation.

In order to establish that the beneficiary is qualified to perform the duties of the proffered position, the
petitioner must establish that the beneficiary has either a master’s degree in business administration or a
related discipline, or the equivalent thereof. The record does not contain any evidence of the beneficiary’s
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work experience. Thus, it cannot be determined that the beneficiary meets the above cited regulatory criteria
for determining degree equivalence.

Finally, counsel’s assertions regarding the DOT’s SVP rating for the offered position are also unpersuasive.
An SVP rating is meant to indicate only the total number of years of vocational preparation required for a
particular position. The SVP classification does not describe how those years are to be divided among
training, formal education, and experience, nor does it specify the particular type of degree, if any, that a
position would require.

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act, 8 U.S.C. § 1361.
The petitioner has failed to sustain that burden and the appeal shall accordingly be dismissed.

ORDER: The appeal is dismissed. The petition is denied.



