U.S. Department of Homeland Security
20 Mass. Ave.,, N.W., Rm. A3042
Washington, DC 20529

p—— U.S. Citizenship
R and Immigration
g Services
.Wf.,'“"
FILE: ~ WAC 01 03050312 Office: CALIFORNIA SERVICE CENTER Date: [T 147074

IN RE: Petitioner:
Beneficiary:

PETITION: Petition for a Nonimmigrant Worker Pursuant to Section 101(a)(15)(H)(i)(b) of the
Immigration and Nationality Act, 8 U.S.C. § 1101(a)(15)(H)(i)(b)

ON BEHALF OF PETITIONER:

INSTRUCTIONS:
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DISCUSSION: The service center director denied the nonimmigrant visa petition and the matter is before the
Administrative Appeals Office (AAO) on appeal. The appeal will be rejected pursuant to 8 C.F.R.
§ 103.3(a)2)(v)(B)(1) as untimely filed.

The petitioner is an automotive parts company that seeks to continue its employment of the beneficiary as a
development engineer. The petitioner, therefore, endeavors to classify the beneficiary as a nonimmigrant worker
in a specialty occupation pursuant to section 101(a)(15)(H)(i)(b) of the Immigration and Nationality Act (the
Act), 8 U.S.C. § 1101(a)(15)(H)(1)(b).

An affected party has 30 days from the date of an adverse decision to file an appeal. 8 C.F.R. § 103.3(a)(2)(1).
If the adverse decision was served by mail, an additional three days is added to the proscribed period.
8 C.F.R. 103.5a(b). The record reflects that the director sent his decision of June 11, 2002 to the petitioner and to
counsel at their addresses of record. Citizenship and Immigration Services (CIS) received the petitioner’s appeal
67 days later, on September 16, 2002. Therefore, the appeal was untimely filed.

An appeal that is not filed within the time allowed must be rejected as improperly filed. 8 C.F.R.
§ 103.3(2)(Q)(v)(B)(). If, however, an untimely appeal meets the requirements of a motion to reopen or
reconsider, the appeal must be treated as a motion, and a decision must be made on the merits of the case.
8 C.FR. § 103.3(a)2)(v)(B)(2).

In a letter submitted with the Form I-290B, counsel states that the appeal was returned to the petitioner
incorrectly, and asks that the appeal be accepted as timely filed. The record reflects that the petitioner initially
attempted to file the appeal with an unsigned check. On July 11, 2002, the service center properly rejected the
appeal because it was not accompanied by an acceptable form of payment. 8 CF.R. § 103.2 (a)(1).

The appeal will be rejected pursuant to 8 C.F.R. § 103.3(a)(2)(v)(B)(1) as untimely filed. As always, the burden
of proving eligibility for the benefit sought remains entirely with the petitioner. Section 291 of the Act, 8 U.S.C.
§ 1361. The petitioner has not sustained that burden.

ORDER: The appeal is rejected as untimely filed.



