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DISCUSSION: The director of the service center denied the nonimmigrant visa petition and the matter is now
before the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed. The petition will be
denied.

The petitioner is a recreational services provider and travel agency. It seeks to employ the beneficiary as a
specialty tour organizer. The petitioner, therefore, endeavors to classify the beneficiary as a nonimmigrant
worker in a specialty occupation pursuant to section 101(a)(15)(H)(i)(b) of the Immigration and Nationality Act
(the Act), 8 U.S.C. § 1101(a)(15)(H)(i)(b).

The director denied the petition because the proffered position is not a specialty occupation. On appeal,
counse] submits a brief.

Section 214(i)(1) of the Act, 8 U.S.C. § 1184(i)(1), defines the term "specialty occupation” as an occupation
that requires:

(A) theoretical and practical application of a body of highly specialized knowledge, and

B) attainment of a bachelor’s or higher degree in the specific specialty (or its equivalent)
as a minimum for entry into the occupation in the United States.

Pursuant to 8 C.F.R. § 214.2(h)(4)(iii)(A), to qualify as a specialty occupation, the position must meet one of the
following criteria:

(1) A baccalaureate or higher degree or its equivalent is normally the minimum requirement
for entry into the particular position;

(2) The degree requirement is common to the industry in parallel positions among similar
organizations or, in the alternative, an employer may show that its particular position is
so complex or unique that it can be performed only by an individual with a degree;

(3) The employer normally requires a degree or its equivalent for the position; or

(4) The nature of the specific duties is so specialized and complex that knowledge required
to perform the duties is usually associated with the attainment of a baccalaureate or
higher degree.

Citizenship and Immigration Services (CIS) interprets the term ‘“degree” in the criteria at 8 C.F.R.
§ 214.2(h)(4)(iii)(A) to mean not just any baccalaureate or higher degree, but one in a specific specialty that is
directly related to the proffered position.

The record of proceeding before the AAO contains: (1) Form I-129 and supporting documentation; (2) the
director’s request for additional evidence; (3) the petitioner’s response to the director’s request; (4) the
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director’s denial letter; and (5) Form I-290B and supporting documentation. The AAO reviewed the record in
its entirety before issuing its decision.

The petitioner is seeking the beneficiary’s services as a specialty tour organizer. Evidence of the
beneficiary’s duties includes: the Form I-129; the attachments accompanying the Form I-129; the company
support letter; and the petitioner’s response to the director’s request for evidence. According to this evidence,
the beneficiary would perform duties that entail developing and promoting specialty tours throughout Latin
America and the Caribbean; designing, developing, and negotiating tours in Costa Rica, Peru, Ecuador, Chile,
Argentina, and the Caribbean Islands; researching market conditions in local, regional, or national areas to
determine potential sales of travel packages; examining tour budget estimates and proposals; and using
research findings to create a marketing campaign based on regional preferences and vacation habits. The
petitioner claimed that a candidate must be familiar with areas such as travel regulations, export/import
regulations, hotel ratings, gaming, and geographic, cultural, political, economic, and regional features of
places. The petitioner stated that a candidate for the proffered position must possess a bachelor’s degree in
tourism.

The director determined that the proffered position was not a specialty occupation. Referring to the
Department of Labor’s (DOL) Occupational Outlook Handbook (the Handbook), the director stated that the
duties of the proffered position are performed by a travel agent, a job that does not require a bachelor’s degree
in a specific specialty. The director found the submitted evidence about five other occupations, allegedly
similar to the proffered position, unpersuasive.

On appeal, counsel states that the proffered position is a specialty occupation. Counsel contends that the
proffered position is not similar to a travel agent and explains that the job title “specialty tour organizer”
relates to the fields of business administration, tourism, and hospitality management. Counsel narrates
specific coursework related to the proffered position. Counsel contends that the duties of the proffered
position are an amalgam of those performed by a credit analyst, financial examiner, personal financial
advisor, budget analyst, historian, geographer, and manager of artists or athletes.

Upon review of the record, the petitioner has established none of the four criteria outlined in 8 C.F.R.
§ 214.2(h)(4)(iii)(A). Therefore, the proffered position is not a specialty occupation.

Counsel noted that CIS approved another petition that had been previously filed on behalf of the beneficiary.
The director's decision does not indicate whether he reviewed the prior approvals of the other nonimmigrant
petitions. If the previous nonimmigrant petition was approved based on the same evidence that is contained
in the current record, the approval would constitute material and gross error on the part of the director. The
AAQO is not required to approve applications or petitions where eligibility has not been demonstrated, merely
because of prior approvals that may have been erroneous. See, e.g. Matter of Church Scientology
International, 19 1&N Dec. 593, 597 (Comm. 1988). It would be absurd to suggest that CIS or any agency
must treat acknowledged errors as binding precedent. Sussex Engg. Ltd. v. Montgomery, 825 F.2d 1084, 1090
(6th Cir. 1987), cert. denied, 485 U.S. 1008 (1988) '
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Furthermore, the AAQ's authority over the service centers is comparable to the relationship between a court
of appeals and a district court. Even if a service center director had approved the nonimmigrant petition on
behalf of the beneficiary, the AAO would not be bound to follow the contradictory decision of a service
center. Louisiana Philharmonic Orchestra v. INS, 2000 WL 282785 (E.D. La.), aff'd, 248 F.3d 1139 (5th Cir.
2001), cert. denied, 122 S.Ct. 51 (2001).

The AAO next considers the criteria at 8 C.F.R. §§ 214.2(h)(4)(iii)(A)(/) and (2): a baccalaureate or higher
degree or its equivalent is the normal minimum requirement for entry into the particular position; a degree
requirement is common to the industry in parallel positions among similar organizations; or a particular
position is so complex or unique that it can be performed only by an individual with a degree. Factors often
considered by CIS when determining these criteria include: whether the Handbook reports that the industry
requires a degree; whether the industry’s professional association has made a degree a minimum entry
requirement; and whether letters or affidavits from firms or individuals in the industry attest that such firms
"routinely employ and recruit only degreed individuals." See Shanti, Inc. v. Reno, 36 F. Supp. 2d 1151, 1165
(D.Min. 1999)(quoting Hird/Blaker Corp. v. Slattery, 764 F. Supp. 872, 1102 (S.D.N.Y. 1991)).

In determining whether a position qualifies as a specialty occupation, CIS looks beyond the title of the
position and determines, from a review of the duties of the position and any supporting evidence, whether the
position actually requires the theoretical and practical application of a body of highly specialized knowledge,
and the attainment of a baccalaureate degree in a specific specialty as the minimum for entry into the
occupation as required by the Act. The AAO routinely consults the Handbook for its information about the
duties and educational requirements of particular occupations.

Counsel’s contention that the duties of the proffered position are an amalgam of those performed by a credit
analyst, financial examiner, personal financial advisor, budget analyst, historian, geographer, and manager of
artists or athletes is not convincing. The beneficiary will not perform the duties of these occupations. For
example, he will not represent and promote artists, performers, and athletes; analyze credit data and financial
statements of individuals or firms to determine risk in extending credit or lending money; enforce or ensure
compliance with laws and regulations governing financial and securities institutions and financial and real
estate transactions; prepare a company’s annual budget; recommend financial options to individuals about
retirement and estate planning, tax issues, and funding for college; or suggest solutions to social, business,
personal, governmental, and environmental problems based on studies and analyses.

A careful review of the Handbook discloses that the duties of the proffered position are a combination of
those performed by a travel guide who plans, organizes, and conducts long distance cruises, tours, and
expeditions for individuals or groups, and a travel agent. A travel agent gives advice about destinations,
makes arrangements for transportation, hotel accommodations, and recreation; provides information about
customs regulations and required papers; evaluates hotels, resorts, and restaurants to evaluate comfort and
cleanliness; and promotes services. The Handbook states that for a travel guide the most significant source of
education or training is on-the-job-training, and for a travel agent a high school diploma or equivalent.
Accordingly, the petitioner cannot establish that a baccalaureate or higher degree or its equivalent in a
specific specialty is the normal minimum requirement for entry into the proffered position.
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There is no evidence in the record that would establish the second criterion - that a specific degree
requirement is common to the industry in parallel positions among similar organizations.

Nor does the evidentiary record show that the proffered position is so complex or unique that it can be
performed only by an individual with a degree. Again, the Handbook reveals that the duties of the proffered
position are performed by a travel guide and travel agent, occupations not requiring a bachelor’s degree.

This is a newly established position; consequently, the petitioner cannot establish that it normally requires a
degree or its equivalent for the position. 8 C.F.R. § 214.2(h)(4)(iii)(A)(3).

There is no evidence that would satisfy the fourth criterion at 8 C.F.R. § 214.2(h)(4)(iii)(A) which requires
that the petitioner establish that the nature of the specific duties is so specialized and complex that the
knowledge required to perform the duties is usually associated with the attainment of a baccalaureate or
higher degree. Once again, the Handbook reveals that the duties of the proffered position are performed by a
travel guide and travel agent, occupations not requiring a bachelor’s degree.

As related in the discussion above, the petitioner has failed to establish that the proffered position is a
specialty occupation. Accordingly, the AAO shall not disturb the director’s denial of the petition.

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act, 8 U.S.C. § 1361.
The petitioner has not sustained that burden.

ORDER: The appeal is dismissed. The petition is denied.



