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DISCUSSION: The service center director denied the nonimmigrant visa petition and the matter is now before 
the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed. The petition will be denied. 

The petitioner operates an assisted living facility. It seeks to employ the beneficiary as an administrator, and to 
classify her as a nonirnmigrant worker in a specialty occupation pursuant to section 101 (a)(l S)(H)(i)(b) of the 
Immigration and Nationality Act (the Act), 8 U.S.C. 5 1101(a)(l S)(H)(i)(b). 

The director denied the petition because the proffered position is not a specialty occupation, and because the 
beneficiary was not qualified to perform the duties of a specialty occupation. On appeal, the petitioner submits a 
brief stating that the offered position qualifies as a specialty occupation, and that the beneficiary is qualified to 
perform the duties of a specialty occupation. 

The first issue to be discussed in this proceeding is whether the position offered to the beneficiary qualifies as 
a specialty occupation. 

Section lOl(a)(l 5)(H)(i)(b) of the Act, 8 U.S.C. 5 11 01(a)(l S)(H)(i)(b), provides, in part: for the 
classification of qualified nonimmigrant aliens who are coming temporarily to the United States to perform 
services in a specialty occupation. 

Section 214(i)(l) of the Act, 8 U.S.C. 91 184(i)(l), defines the term "specialty occupation" as an occupation 
that requires: 

(A) theoretical and practical application of a body of highly specialized knowledge, and 

(B) attainment of a bachelor's or higher degree in the specific specialty (or its equivalent) as 
a minimum for entry into the occupation in the United States. 

The term "specialty occupation" is further defined at 8 C.F.R. 5 214.2(h)(4)(ii) as: 

[A]n occupation which requires theoretical and practical application of a body of highly 
specialized knowledge in fields of human endeavor including, but not limited to, architecture, 
engineering, mathematics, physical sciences, social sciences, medicine and health, education, 
business specialties, accounting, law, theology, and the arts, and which requires the attainment 
of a bachelor's degree or higher in a specific specialty, or its equivalent, as a minimum for 
entry into the occupation in the United States. 

Pursuant to 8 C.F.R. 9 214.2(h)(4)(iii)(A), to qualify as a specialty occupation, the position must meet one of 
the following criteria: 

( I )  A baccalaureate or higher degree or its equivalent is normally the minimum requirement 
for entry into the particular position; 

(2) The degree requirement is common to the industry in parallel positions among similar 
organizations or, in the alternative, an employer may show that its particular position is 
so complex or unique that it can be performed only by an individual with a degree; 
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(3) The employer normally requires a degree or its equivalent for the position; or 

(3) The nature of the specific duties are so specialized and complex that knowledge required 
to perform the duties is usually associated with the attainment of a baccalaureate or 
higher degree. 

Citizenship and Immigration Services (CIS) interprets the term "degree" in the criteria at 8 C.F.R. 

5 214.2(h)(4)(iii)(A) to mean not just any baccalaureate or higher degree, but one in a specific specialty that is 
directly related to the proffered position. 

The record of proceedings before the AAO contains: (1 )  Form 1-129 and supporting documentation; (2) the 
director's request for additional evidence; (3) the petitioner's response to the director's request; (4) the 
director's denial letter; and (5) the Form I-290B with supporting documentation. The AAO reviewed the 
record in its entirety before issuing its decision. 

The petitioner is seeking the beneficiary's services as an administrator of an assisted living facility. Evidence 
of the beneficiary's duties was included with the 1-129 petition, and in response to the director's request for 
evidence. According to this evidence the beneficiary would: implement all facility policies and procedures 
through appropriate delegation of duties to the facility staff; act as official representative/liaison for the 
petitioner at all meetings required by the President in addition to appropriate community meetings and 
institutes; oversee the completion of state required paperwork and the orientation of potential residents and 
their family members and/or representatives; insure compliance with federal, state, and local regulations for 
the facility; adhere to the facility plan, operating budget, and the one year capital expenditure plan provided 
by the President; insure that qualified personnel provide and maintain quality resident care; develop and 
maintain a current policies and procedures manual; enforce residents' rights as determined by facility policy 
and governmental regulations; insure and implement on-going quality productivity of employees for the 
benefit of residents; develop and implement a continuing in-service training program for all staff members; 
implement an effective health record system; supervise facility department heads with appropriate delegation 
of supervisory responsibilities for assigned personnel; develop and maintain a productive work relationship 
with the State Health Department, which includes communication to the department of all required 
information; develop and maintain a productive working relationship with residents' legal representatives; 
oversee the purchase of food and supplies; and schedule update meetings with the President regarding all 
business activities. The petitioner requires a minimum of a bachelor's degree in management, or ttquivalent 
work experience, for entry into the proffered position. 

Upon review of the record, the petitioner has failed to establish that a baccalaureate or higher degree or its 
equivalent is normally the minimum requirement for entry into the offered position, or that a degree 
requirement is common to the industry in parallel positions among similar organizations. Factors often 
considered by CIS when determining these criteria include: whether the Department of Labor's Occupational 
Outlook Handbook (Handbook) reports that the industry requires a degree; whether an industry professional 
association has made a degree a minimum entry requirement; and whether letters or affidavits from firms or 
individuals in the industry attest that such firms "routinely employ and recruit only degreed individuals." See 
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Shanti, Inc. v. Reno, 36 F. Supp. 2d 1 1 5 1, 1 165 (D. Min. 1 999) (quoting Hird/Baker Corp. v. Slattery, 764 F. 
Supp. 872, 1102 (S.D.N.Y. 1991). 

The AAO routinely consults the Department of Labor's Occupational Outlook Handbook (Handbook) for 
information about the duties and educational requirements of particular occupations. The duties of the 
proffered position are varied, but essentially those noted for top executives/general and operations managers. 
The Handbook notes that the formal education and experience of top executives varies as widely as the nature 

., ration or of their responsibilities. Many top executives have a bachelor's or higher degree in business admini<.t 
liberal arts. Other executive positions, however, are filled by promoting experienced, lower level managers. 
Thus, it is possible to obtain a position as a general or operations manager without a college degree by 
promotion from within the organization based upon performance alone. It is apparent from the ITandbook 
that a baccalaureate or higher degree, in a specific specialty, is not the minimum requirement for entry into 
the offered position. The petitioner has failed to establish the first criterion of 8 C.F.R. $ 2 14.2(h)(4)(iii)(A). 

The petitioner has failed to establish that a degree requirement in a specific specialty is common to the 
industry in parallel positions among similar organizations, or that it normally requires a degree in a specific 
specialty for entry into the position, and offers no evidence in this regard. The petitioner has, therefi~re, failed 
to establish the criteria at 8 C.F.R. $ 8  214.2(h)(4)(iii)(A)(2) and (3). 

The duties of the proffered position are general managerial duties that would be routinely performed by 
general and operations managers or administrators in the industry. They are not so complex or unique that 
they can be performed only by someone with a degree in a specific specialty, nor are they so specialized or 
complex that knowledge required to perform them is usually associated with the attainment of a baccalaureate 
or higher degree in a specific specialty. 8 C.F.R. $ 5  214.2(h)(4)(iii)(A)(2) and (4). 

The petitioner admits that the position does not require a bachelor's degree, but contends that the position 
qualifies as a specialty occupation simply because the administrator is required to complete a training course 
and obtain certification by the State of California in order to work in the position. The certification 
requirement does not render the position a specialty occupation because the duties of the position do not 
involve the theoretical and practical application of a body of highly specialized knowledge. Cf: Defensor v. 
Meissner, 201 F.3d 388 (5th Cir. 2000). CIS must examine the ultimate employment of the alien and 
determine whether the position qualifies as a specialty occupation. For example, there are many positions in 
the trades (such as a plumber, contractor or electrician) that require certification or licensing in order to work 
in those professions. Those positions are not normally deemed specialty occupations, however, and the 
requirement of a license or certification does not change the nature or requirements for the positions and 
elevate them to specialty occupation status. The duties of the position are not so specialized or complex that 
knowledge required to perform them is usually associated with the attainment of a baccalaureate degree in a 
specific specialty as the petitioner contends. 

The petitioner has failed to establish any of the abovementioned regulatory criteria for classifying the offered 
position as a specialty occupation. Accordingly, the director's decision will not be disturbed in this regard. 

The final issue to be discussed is whether the beneficiary qualifies to perform the duties of a specialty 
occupation. 
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Section 214(i)(2) of the Act, 8 U.S.C. 3 1 1  84(i)(2), states that an alien applying for classification as an H-1B 
nonimmigrant worker must possess: 

(A) full state licensure to practice in the occupation, if such licensure is required to 
practice in the occupation, 

(B) completion of the degree described in paragraph ( 1 )(B) for the occupation, or 

(C) (i) experience in the specialty equivalent to the completion of such degree, and 

(ii) recognition of expertise in the specialty through progressively responsible 
positions relating to the specialty. 

Pursuant to 8 C.F.R. 3 214.2(h)(4)(iii)(C), to qualify to perform services in a specialty occupation, the alien 
must meet one of the following criteria: 

(I) Hold a United States baccalaureate or higher degree required by the specialty occupation 
from an accredited college or university; 

(2) Hold a foreign degree determined to be equivalent to a United States baccalaureate or 
higher degree required by the specialty occupation from an accredited college or 
university; 

(3) Hold an unrestricted State license, registration or certification which authorizes him or 
her to fully practice the specialty occupation and be immediately engaged in that 
specialty in the state of intended employment; or 

(4) Have education, specialized training, andlor progressively responsible experience that is 
equivalent to completion of a United States baccalaureate or higher degree in the 
specialty occupation, and have recognition of expertise in the specialty through 
progressively responsible positions directly related to the specialty. 

Pursuant to 8 C.F.R. $ 214.2(h)(4)(iii)(D) equivalence to completion of a United States baccalaureate or 
higher degree shall mean achievement of a level of knowledge, competence, and practice in the specialty 
occupation that has been determined to be equal to that of an individual who has a baccalaureate or higher 
degree in the specialty and shall be determined by one or more of the following: 

( I )  An evaluation from an official who has authority to grant college-level credit for 
training and/or experience in the specialty at an accredited college or university which 
has a program for granting such credit based on an individual's training andlor work 
experience; 

(2) The results of recognized college-level equivalency examinations or special credit 
programs, such as the College Level Examination Program (CLEP), or Program on 
Noncollegiate Sponsored Instruction (PONSI); 
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(3) An evaluation of education by a reliable credentials evaluation service which specializes 
in evaluating foreign educational credentials; 

(4) Evidence of certification or registration from a nationally-recognized professional 
association or society for the specialty that is known to grant certification or 
registration to persons in the occupational specialty who have achieved a certain level 
of competence in the specialty; 

(5) A determination by the Service that the equivalent of the degree required by the 
specialty occupation has been acquired through a combination of education, specialized 
training, and/or work experience in areas related to the specialty and that the alien has 
achieved recognition of expertise in the specialty occupation as a result of such training 
and experience. 

The petitioner seeks to qualify the beneficiary by establishing that the beneficiary meets the requirements of 
8 C.F.R. 3 214.2(h)(4)(iii)(C)(3). In support of this assertion, the petitioner submitted a copy of the beneficiary's 
State certificate issued by the State of California, Department of Social Services, Community Care Licensing 
division. The certificate indicates that the beneficiary successfully completed the required residential-elderly 
administrator certification program. The beneficiary is, therefore, by virtue of her certification, qualified to 
perform the duties of the proffered position as the administrator of an assisted living facility. The beneficiary 
does not, however, hold a baccalaureate degree, nor does the record establish under the regulations that she holds 
the equivalent of a baccalaureate degree in a specialty, and thus could not qualify for H-1 B visa status under the 
statute and regulations. Moreover, as previously noted, the position itself is not a specialty occupation. 

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act, 8 U.S.C. 3 1361. 
The petitioner has failed to sustain that burden and the appeal shall accordingly be dismissed. 

ORDER: The appeal is dismissed. The petition is denied. 


