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DISCUSSION: The service center director denied the nonimmigrant visa petition and the Administrative
Appeals Office (AAO) dismissed a subsequent appeal. The AAO granted a subsequent motion to reopen and
reconsider, and affirmed its previous decision. The matter is again before the AAO on a second motion to
reopen. The motion will be dismissed.

The petitioner is a Chinese restaurant franchise that seeks to employ the beneficiary as a manager of
operations. The petitioner endeavors to classify the beneficiary as a nonimmigrant worker in a specialty
occupation pursuant to section 101(a)(15)(H)(i)(b) of the Immigration and Nationality Act (the Act), 8 U.S.C.
§ 1101(a)(15)(H)(1)(b). The director denied the petition on the basis that the proffered position did not meet
the definition of a specialty occupation. The AAO affirmed the director’s findings.

On second motion, counsel submits a publication entitled National Restaurant News of Top 100, and job
announcements to demonstrate that the proffered position is a specialty occupation.

Counsel’s submission of additional evidence does not satisfy either the requirements of a motion to reopen or
a motion to reconsider. A motion to reopen must state the new facts to be proved in the reopened proceeding
and be supported by affidavits or other documentary evidence. 8 C.F.R. § 103.5(a)(2).

On motion, counsel submits a restaurant survey dated June 24, 2002 and recent Job postings, documentation that
does not relate to the petitioner’s eligibility at the time of filing on May 17, 2001. As previously stated, a motion
to reopen must state the new facts that will be proven if the matter is reopened, and must be supported by
affidavits or other documentary evidence. Generally, the new facts must be material and unavailable
previously, and could not have been discovered earlier in the proceeding. See 8 C.F.R. § 1003.23(b)(3). Here,
no evidence in the motion contains new facts that were previously unavailable. The petitioner could have
submitted a restaurant survey and Internet Job postings prior to the motion to reopen. Accordingly, the AAO
is not swayed by counsel’s claim that the current restaurant survey and Internet job postings are “new”
evidence for the purpose of a motion to reopen. CIS regulations affirmatively require a petitioner to establish
eligibility for the benefit it is seeking at the time the petition is filed. See 8 C.E.R. § 103.2(b)(12) and Matter of
Michelin Tire Corp., 17 I&N Dec. 248, 249 (Reg. Comm. 1978).

A motion that does not meet applicable requirements shall be dismissed. 8 C.FR. § 103.5(a)(4). In visa
petition proceedings, the burden of proving eligibility for the benefit sought remains entirely with the

petitioner. Section 291 of the Act, 8 U.S.C. § 1361. The petitioner has not met that burden.

ORDER: The motion is dismissed. The previous decisions of the AAO, dated May 17, 2002 and June 24, 2003,
are affirmed. The petition is denied.



