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DISCUSSION: The service center director denied the nonimmigrant visa petition and the matter is now 
before the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed. The petition will 
be denied. 

The petitioner is a home health service provider that seeks to employ the beneficiary as a physical therapist. 
The petitioner endeavors to classify the beneficiary as a nonimmigrant worker in a specialty occupation 
pursuant to section 10l(a)(l5)(H)(i)(b) of the Immigration and Nationality Act (the Act), 8 U.S.C. 5 1101 
(a)( 15)(H)(i)(b). 

The director denied the petition because the beneficiary is not qualified to perform the duties of a specialty 
occupation, because the beneficiary is not licensed to practice physical therapy. On appeal, counsel submits a 
brief and documentation showing that the beneficiary is eligible to work as a physical therapist aide. 

Section 214(i)(2) of the Immigration and Nationality Act (the Act), 8 U.S.C. 3 1184(i)(2), states that an alien 
applying for classification as an H-1B nonimrnigrant worker must possess full state licensure to practice in the 
occupation, if such licensure is required to practice in the occupation, and completion of the degree in the 
specialty that the occupation requires. If the alien does not possess the required degree, the petitioner must 
demonstrate that the alien has experience in the specialty equivalent to the completion of such degree, and 
recognition of expertise in the specialty through progressively responsible positions relating to the specialty. 

Pursuant to 8 C.F.R. 5 214.2(h)(4)(iii)(C), to qualify to perform services in a specialty occupation, an alien 
must meet one of the following criteria: 

( I )  Hold a United States baccalaureate or higher degree required by the specialty 
occupation from an accredited college or university; 

(2) Hold a foreign degree determined to be equivalent to a United States baccalaureate or 
higher degree required by the specialty occupation from an accredited college or 
university; 

(3) Hold an unrestricted state license, registration or certification which authorizes him 
or her to fully practice the specialty occupation and be immediately engaged in that 
specialty in the state of intended employment; or 

(4) Have education, specialized training, and/or progressively responsible experience 
that is equivalent to completion of a United States baccalaureate or higher degree in 
the specialty occupation, and have recognition of expertise in the specialty through 
progressively responsible positions directly related to the specialty. 

With regard to licensure for H classification, 8 C.F.R. 5 214.2(h)(4)(v), states the following: 

(A) General. If an occupation requires a state or local license for an individual to fully 
perform the duties of the occupation, an alien (except an H-1C nurse) seeking H classification 
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in that occupation must have that license prior to approval of the petition to be found 
qualified to enter the United States and immediately engage in employment in the occ.upation. 

(B) Temporary licensure. If a temporary license is available and the alien is allowed to 
perform the duties of the occupation without a permanent license, the director shall examine 
the nature of the duties, the level at which the duties are performed, the degree of supervision 
received, and any limitations placed on the alien. If an analysis of the facts demonstrates that 
the alien under supervision is authorized to fully perform the duties of the occupation, H 
classification may be granted. 

(C) Duties without licensure. In certain occupations which generally require licensure, a state 
may allow an individual to fully practice the occupation under the supervision of licensed 
senior or supervisory personnel in that occupation. In such cases, the director shall examine 
the nature of the duties and the level at which they are performed. If the facts demonstrate 
that the alien under supervision could fully perform the duties of the occupation, H 
classification may be granted. 

The record of proceeding before the AAO contains, in part: (1) Form 1-129 and supporting documentation; 
(2) the director's request for additional evidence; (3) the petitioner's response to the director's request; (4) the 
director's denial letter; and (5) Form I-290B and supporting documentation. The AAO reviewed the record in 
its entirety before issuing its decision. 

The petitioner is seeking the beneficiary's services as a physical therapist. The petitioner requires a bachelor 
of science degree in physical therapy for the proffered position. The petitioner indicated that it wished to hire 
the beneficiary because she possessed a Philippine bachelor's degree and license in physical therapy, along 
with almost ten years of work experience as a physical therapist. The director found that the beneficiary was 
not qualified for the proffered position because the beneficiary did not possess the required State license to 
practice physical therapy. On appeal, counsel states that the beneficiary is qualified for the position because 
she would be working under the supervision of a licensed physical therapist, which, according to counsel, 
fulfills the regulatory criterion at 8 C.F.R. $214.2(h)(4)(v)(C), and also is allowed by the State of California. 

Upon review of the record, the petitioner has failed to establish that the beneficiary is qualified to perform the 
duties of a physical therapist. The job description provided in the original filing of the petition listed the 
duties of a full-fledged physical therapist. It did not indicate that the proffered position was intended to be an 
aide or assistant only, or even that the beneficiary would be limited to performing duties under supervision 
only. In its response to the director's request for evidence regarding the beneficiary's licensure, the petitioner 
stated that the beneficiary would be working under supervision. This new information constituted a material 
change to the original job description. The purpose of the request for evidence is to elicit further information 
that clarifies whether eligibility for the benefit sought has been established. 8 C.F.R. $ 103.2(b)(8). When 
responding to a request for evidence, a petitioner cannot offer a new position to the beneficiary, or materially 
change a position's title or its associated job responsibilities. The petitioner must establish that the position 
offered to the beneficiary when the petition was filed is a specialty occupation. See Matter of Michelin Tire 
Colp., 17 I&N Dec. 248, 249 (Reg. Comm. 1978). A petitioner may not make material changes to a petition 
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in an effort to make a deficient petition conform to CIS requirements. See Matter of Izummi, 22 I&N Dec. 
169, 176 (Assoc. Cornm. 1998). If significant changes are made to the initial request for approval, the petitioner 
must file a new petition rather than seek approval of a petition that is not supported by the facts in the record. 
Thus, the beneficiary's qualifications must be examined in light of the duties that the petitioner originally 
described. 

On appeal, counsel submits a letter from the Physical Therapy Board of California which makes clear that the 
beneficiary is eligible to appear for the licensure examination, but that the beneficiary is not immediately eligible 
to work as a physical therapist license applicant. The letter specifically states that the beneficiary may work as an 
aide.' The latter is not the job the petitioner offered to the beneficiary; thus, this documentation does not establish 
that the beneficiary is eligible to perform the duties of the proffered position. Accordingly, the AAO shall not 
disturb the director's denial of the petition. 

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act, 8 U.S.C. 
3 1361. The petitioner has not sustained that burden. 

ORDER: The appeal is dismissed. The petition is denied. 

1 An aide to a physical therapist would not be considered to be a specialty occupation per CIS regulations at 
8 C.F.R. 8 214.2(h)(4)(iii)(A). 


