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DISCUSSION: The service center director denied the nonimmigrant visa petition and the matter is now before
the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed. The petition will be denied.

The petitioner is an import and manufacturing business that seeks to employ the beneficiary as a marketing
- manager. The petitioner endeavors to classify the beneficiary as a nonimmigrant worker in a specialty occupation
pursuant to § 101(a)(15)H)(E)(b) of the Immigration and Nationality Act (the Act), 8 U.S.C.
§ 1101(a)(15)(H)()(b).

The director denied the petition because the petitioner had not submitted a labor condition application that
was certified by the Department of Labor (DOL). On appeal, counsel submits a copy of a certified labor
condition application.

Pursuant to 8 C.F.R. § 214.2(h)(4)(iii)(B), the petitioner shall submit the following with an H-1B petition
involving a specialty occupation:

1. A certification from the Secretary of Labor that the petitioner has filed a labor
condition application with the Secretary,

2. A statement that it will comply with the terms of the labor condition apphication for
the duration of the alien's authorized period of stay,

3. Evidence that the alien qualifies to perform services in the specialty occupation. . . .

On appeal, the petitioner has provided a certified labor ‘condition application that is valid for the period of the
intended employment. Nevertheless, that application was certified on June 5, 2003, a date subsequent to April
30, 2003, the filing date of the visa petition. Regulations at 8 C.F.R. § 214.2(h)(4)(i)(B)(I) provide that before
filing a petition for H-1B classification in a specialty occupation, the petitioner shall obtain a certification
from the DOL that it has filed a labor condition application. (Emphasis added.) Citizenship and Immigration
Services (CIS) regulations affirmatively require a petitioner to establish eligibility for the benefit it is seeking
at the time the petition is filed. See 8 C.F.R. 103.2(b}(12). A visa petition may not be approved at a future -
date after the petitioner or beneficiary becomes eligible under a new set of facts. Matter of Michelin Tire
Corp., 17 I&N Dec. 248 (Reg. Comm. 1978). Since this has not occurred, it is concluded that the petition may
not be approved.

Beyond the decision of the director, the AAO does not find that the proffered position is a specialty
occupation because the record contains inconsistencies regarding the nature of the petitioning entity.
Although information on the petition indicates that the petitioner is engaged in “import and manufacturing,”
and has 12 employees, information on the petitioner’s 2001 federal income tax documentation indicates that
the petitioner is engaged in the wholesale of auto accessories, and reports only $47,000 paid in salaries and
- wages. The record contains no explanation for these inconsistencies. Doubt cast on any aspect of the
petitioner's proof may, of course, lead to a reevaluation of the reliability and sufficiency of the remaining
evidence offered in support of the visa petition. It is incumbent upon the petitioner to resolve any inconsistencies
in the record by independent objective evidence, and attempts to explain or reconcile such inconsistencies, absent
competent objective evidence pointing to where the truth, in fact, lies, will not suffice. Matter of Ho, 19 I1&N Dec.
582, 591-92 (BIA 1988). For this additional reason, the petition may not be approved..
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The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act, 8 U.S.C.
§ 1361. The petitioner has not sustained that burden. Accordingly, the decision of the director will not be
disturbed.

ORDER: The appeal is dismissed.



