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DISCUSSION: The nonimmigrant visa petition was denied by the Director, California Service Center, and is
now before the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed.

The petitioner operates a competitive training facility for horses. It desires to employ the beneficiary as a horse
show groom for one year. The director determined that the petitioner had not submitted a temporary labor
certification from the Department of Labor (DOL) or notice stating that such certification could not be made and
denied the petition.

On appeal, counsel states that a labor certification has been filed with the Employment Development Department
(EDD) but cannot be provided because it takes two years from the priority date to issue such certification. An
acknowledgement letter from the EDD has been submitted with the appeal.

The regulations stipulate that an H-2B petition for temporary employment in the United States shall be
accompanied by a labor certification determination that is either: (1) a certification from the Secretary of
Labor stating that qualified workers in the United States are not available and that the alien’s employment
will not adversely affect wages and working conditions of similarly employed United States workers; or (2) a
notice detailing the reasons why such certification cannot be made. 8§ C.F.R. § 214.2(h)(6)(iv)(A).

The Petition for a Nonimmigrant Worker (Form I-129) was filed on October 15, 2003 without a temporary labor
certification, or notice detailing the reasons why such certification cannot be made. Absent such certification
from the Department of Labor or notice detailing the reasons why such certification cannot be made, the petition
cannot be approved.

Counsel states that the approximate processing time for the Form ETA 750 is two years. However, neither the
statute nor the regulations allows for the approval of an H-2B petition for temporary employment based on the
filing of an application for permanent labor certification. The AAO verified that the acknowledgement letter
submitted by counsel as evidence of the delay in the labor certification process relates to the beneficiary’s
application for permanent employment in the United States. The petitioner has not shown that it applied for a
temporary labor certification on behalf of the beneficiary as required by the regulations.

This petition cannot be approved for additional reasons. As a general rule, the period of the petitioner's need must
be a year or less, although there may be extraordinary circumstances where the temporary services or labor might
last longer than one year. The petitioner's need for the services or labor must be a one-time occurrence, a
seasonal need, a peakload need, or an intermittent need. 8 C.F.R. § 214.2(h)(6)(ii)}(B). The petition indicates
that the employment is seasonal and recurs annually.

The dates of the intended employment for the beneficiary are from November 5, 2003 until November 5,
2004. The record contains a copy of the cover page of Supplement to Equestrian Magazine, Competition
Calendar, in order to demonstrate the horse show season. However, the actual calendar has not been included
in the record. Further, the petitioner has not shown which competitions it will be attending to justify the need
for the beneficiary’s services for one year. The petitioner has not established that its need for the beneficiary’s
services is seasonal and temporary.
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Further, the record does not contain evidence that the beneficiary has two years of experience in the job
offered as stipulated on an uncertified copy of Form ETA 750. Initial evidence must be in the form of the past
employer’s detailed statement or actual employment documents, such as company payroll or tax records.
8 C.FR. § 214.2(h)(5)(v)(B).

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Immigration and
Nationality Act, 8 U.S.C. § 1361. Here, the petitioner has not met that burden.

ORDER: The appeal is dismissed.



