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DISCUSSION: The service center director denied the nonimmigrant visa petition and the matter is now before
the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed. The petition will be denied.

The petitioner is a bakery specializing in European pastries, and. seeks to employ the beneficiary as a bakery

operations administrator and executive baker. The petitioner endeavors to classify the beneficiary as a
nonimmigrant worker in a specialty occupation pursuant to section 101(2)(15) H)(i)(b) of the Immigration and
Nationality Act (the Act), 8 U.S.C. § 1101(@)(15)EH))Db)- :

The director denied the petition because the proffered position is not a specialty occupation. On appeal, counsel
states that the proffered position qualifies as a specialty occupation and submits additional evidence.

The issue to be discussed in this proceeding is whether the position offered to the beneficiary qualifies as a
specialty occupation. :

Section 101(a)(15)(E)E)(b) of the Act, 8 US.C. § 1101(2)(15)(ED))(Db), provides, in part, for the
classification of qualified nonimmigrant aliens who are coming temporarily to the United States to perform
services in a specialty occupation.

Section 214()(1) of the Act, 8 U.S.C. § 1184 (i)(1), defines the term "specialty occupation” as an occupation
that requires: "

(A) theoretical and practical application of a body of highly specialized knowledge, and

(B) attainment of a bachelor's or higher degree in the specific specialty (or its equivalent) as a
minimum for entry into the occupation in the United States.

The term "specialty occupation” is further defined at 8 C.ER. § 214.2(h)(4)(ii) as:

[AJn occupation which requires theoretical and practical application of a body of highly
specialized knowledge in fields of human endeavor including, but not limited to, architecture,
engineering, mathematics, physical sciences, social sciences, medicine and health, education,
business specialties, accounting, law, theology, and the arts, and which requires the attainment of
a bachelor's degree or higher in a specific specialty, or its equivalent, as a minimum for entry
into the occupation in the United States.

Pursuant to 8 CF.R. § 214.2(h)(@)(ii)(A), to qualify as a specialty occupation, the position must meet one of
the following criteria: '

(1) A baccalaureate or higher degree or its equivalent is normally the minimum requirement
for entry into the particular position;

(2) The degree requirement is common to the industry in parallel positions among simnilar
organizations or, in the alternative, an employer may show that its particular position is
so complex or unique that it can be performed only by an individual with a degree;
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3 ) The employer normally requires a degree or its equivalent for the position; or

(4) The nature of the specific duties are so specialized and complex that knowledge required
to perform the duties is usually associated with the attainment of a baccalaureate or
higher degree.

Citizenship and Immigration Services (CIS) interprets the term “degree” in the criteria at 8 CFR.
§ 214.2(h)(4)(iii)(A) to mean not just any baccalaureate or higher degree, but one in a specific specialty t_hat is
directly related to the proffered position.

The record of proceedings before the AAO contains: (1) Form 1-129 and supporting documentation; (2) the
director’s request for additional evidence; (3) the petitioner’s response to the director’s request; (4) the
director’s denial letter; and (5) the Form 1-290B with supporting documentation. The AAO reviewed the
record in its entirety before issuing its decision.

The petitioner is seeking the beneficiary’s services as a bakery operations administrator and executive baker.
Evidence of the beneficiary’s duties includes the I-129 petition with attachment, and the petitioner’s response
to the director’s request for evidence. According to the 1-129 petition, the beneficiary would: plan, direct,
and coordinate the operations of the petitioner; formulate policies, manage daily operations, and plan the use
of materials and human resources; perform administrative and financial management duties; direct the
preparation of specialty European pastries, including German breads, rolls, strudels, and cakes; plan and price
specialties; order supplies; keep records and accounts; and supervise the bakers and other employees. The
duties of the proffered position were further detailed in the petitioner’s response to the director’s request for
evidence. The petitioner requires a minimum of a ‘bachelor’s degree in baking and pastry arts for entry into
the proffered position.

Upon review of the record, the petitioner has failed to establish that the offered position meets the

requirements of the above cited regulatory criteria. Factors often considered by CIS when determining these

criteria include: whether the Department of Labor’s Occupational Outlook Handbook (Handbook) reports

that the industry requires a degree; whether an industry professional association has made a degree a

minimum entry requirement; and whether letters or affidavits from firms or individuals in the industry attest’
that such firms “routinely employ and recruit only degreed individuals.” See Shanti, Inc. v. Reno, 36 F. Supp.

2d 1151, 1165 (D. Min. 1999) (quoting Hird/Baker Corp. v. Slattery, 764 F. Supp. 872, 1102 (S.D.N.Y.

1991)).

The AAO routinelchonsults the Handbook for information about the duties and educational requirements of
particular occupations. The duties of the proffered position are essentially those noted for chefs, with
additional management responsibilities. In the Occupational Outlook Handbook, 2004-05 edition, the
Department of Labor describes, in part, the duties of an Executive Chef as follows:

Executive chefs and head cooks coordinate the work of the kitchen staff and direct the
preparation of meals. They determine serving sizes, plan menus, order food supplies, and
oversee kitchen operations to ensure uniform quality and presentation of meals. The terms
chef and cook often are used interchangeably, but generally reflect the different types of chefs
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and the organizational structure of the kitchen staff. For example, an executive chef is in
charge of all food service operations and also may supervise the many kitchens of a hotel,
restaurant group, or corporate dining operation. A chef de cuisine reports to an executive chef
and is responsible for the daily operations of a single kitchen. A sous chef, or sub chef, is the
second-in-command and runs the kitchen in the absence of the chef. Chefs tend to be more
highly skilled and better trained than cooks. Many chefs earn fame both for themselves and
for their kitchens because of the quality and distinctive nature of the food they serve.

The duties associated with the proffered position are similar to those listed above. The Handbook further
notes that to achieve the level of skill required of an executive chef, many years of training and experience are
necessary. Though many chefs learn their craft through on the job training, formal training is becoming
increasingly popular. ‘Employers usually prefer training given by trade schools, vocational centers, colleges,
professional associations, or trade unions. Postsecondary courses range from a few months to 4 years or
more. It is, therefore, apparent that a baccalaureate degree or its equivalent is not the minimum requirement
for entry into the proffered position. The petitioner has failed to establish the first criterion of 8 C.F.R.
§ 214.2(h)(4)(iii)(A) with respect to this portion of the offered position.

In addition to the beneficiary’s responsibilities as an executive chef, he will perform general managerial and
administrative “tasks associated with the operation of the petitioner’s business. These managerial
responsibilities, however, are not those that normally require a bachelor’s degree in a specific specialty. The
Handbook notes that the formal education and experience of top executives, general or operations managers,
varies as widely as the nature of their responsibilities. Many top executives have a bachelor’s or higher
degree in business administration or liberal arts. Other executive positions, however, are filled by promoting
experienced, lower level managers.  Thus, it is possible to obtain a position as a general or operations
manager without a college degree by promotion from within the orghnization based upon performance alone.

It is apparent from the Handbook that a baccalaureate or higher degree, in a specific specialty, is not the
minimum requirement for entry into the offered position. When degrees are required for employment, the
degrée may come from a wide range of educational disciplines. The petitioner has failed to establish the first
criterion of 8 C.F.R. § 214.2(h)(4)(iii)(A) with respect to this portion of the proffered pos1t10n

The petitioner has also failed to establish that a degree requirement is common to the industry in parallel
positions among similar organizations. 8 CFR. § 214.2(h)(4)(iii)(A)(2). In support of this proposition, the
petitioner submitted copies of three job advertisements. Three advertisements are insufficient in scope to
establish an industry wide educational standard for the proffered position. Furthermore, the advertisements
do not represent parallel positions in similar organizations. The advertisements are, therefore, of little
evidentiary value. The petitioner also submitted an opinion letter fro Director of International
Credentials at Johnson an ‘ [ states that the duties of the offered position require
a minimum of a bachelor’s degree in baking and pastry arts or culinary art does not, however,
provide the basis of her opinion except for referring to ber position as the director of international credentials

~ evaluations at Johnson and Wales University. She does not refer to any industry survey or study, or any other
documentation for that matter, to support her conclusions. Her opinion will, therefore, be given little weight
as it is contrary to statements contained in the Handbook for the educational requirements of the proffered
position. Likewise, a letter was presented from Bernd Gronert, the owner of a bakery in Charleston, SC.
_ates that his operation has a staff of eleven, and that both he and his brother hold master’s
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degrees “in our profession,” and that in his opinion the proffered position could only be managed by an
individual holding a master’s or bachelor’s degree. Again—offers no basis for his opinion. Nor
does he indicate that the degree required of the proffered position should be in any particular specialty. His
opinion also, is of little evidentiary value. The petitioner has failed to establish that a baccalaureate or higher
degree in a specific specialty is common to the industry in parallel positions among similar organizations. 8
C.F.R. § 214.2(h)(4)(iii)(A)(2). -

The petitioner does not assert that it normally requires a degree in a specific specialty for entry into the
proffered position, and offers no evidence in this regard. 8 C.F.R. § 214.2(h)(4)(iii)(A)(3).

_ Finally, the duties of the proffered position are routine in the industry for executive chefs and top executives
or operations managers. They are not are so complex or unique that they can only be performed by an
individual with a degree in a specific specialty. Nor are they so specialized or complex that knowledge
required to perform them is usually associated with the attainment of a baccalaureate or higher degree in a
specific specialty. The petitioner has failed to establish either of the referenced criteria at 8 C.F.R.
§§ 214.2(h)(4)(iii)}(A)(2) or (4).

As related in the discussion above, the petitioner has failed to establish that the proffered position is a
specialty occupation. Accordingly, the AAO shall not disturb the director’s denial of the petition.

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act, 8 U.S.C.
§ 1361. The petitioner has not sustained that burden and the appeal shall accordingly be dismissed.

ORDER: The appeal is dismissed. The petition is denjed.



