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DISCUSSION: The service center director denied the nonimmigrant visa petition and the matter is now before
the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed. The petition will be denied.

The petitioner is a developer and manager of hotels, and seeks to employ the beneficiary as a finance manager.
The petitioner endeavors to classify the beneficiary as a nonimmigrant worker in a specialty occupation pursuant
to section 101(a)(15)(H)(i)(b) of the Immigration and Nationality Act (the Act), 8 U.S.C. § 1101(a)(15)(H)(iXDb).

The director denied the petition on the basis that the proffered position was not a specialty occupation. On
appeal, the petitioner submits a brief and additional information.

The issue to be discussed in this proceeding is whether the position offered to the beneficiary qualifies as a
specialty occupation.

Section 101(a)(15)(H)(iXb) of the Act, 8§ U.S.C. § 1101(a)(15)(H)(i)(b), provides, in part, for the
classification of qualified nonimmigrant aliens who are coming temporarily to the United States to perform
services in a specialty occupation.

Section 214(i)(1) of the Act, 8 U.S.C. § 1184(i)(1), defines the term "specialty occupation” as an occupation
that requires:

(A) theoretical and practical application of a body of highly specialized knowledge, and

(B) attainment of a bachelor's or higher degree in the specific specialty (or its equivalent) as a
minimum for entry into the occupation in the United States.

The term "specialty occupation” is further defined at 8 C.F.R. § 214.2(h)(4)(ii) as:

[A]n occupation which requires theoretical and practical application of a body of highly
specialized knowledge in field of human endeavor including, but not limited to, architecture,
engineering, mathematics, physical sciences, social sciences, medicine and health, education,
business specialties, accounting, law, theology, and the arts, and which requires the attainment of
a bachelor's degree or higher in a specific specialty, or its equivalent, as a minimum for entry
into the occupation in the United States.

Pursuant to 8 C.F.R. § 214.2(h)(4)(iii)}(A), to qualify as a specialty occupation, the position must meet one of
the following criteria:

(1) A baccalaureate or higher degree or its equivalent is normally the minimum requirement
for entry into the particular position;

(2) The degree requirement is common to the industry in parallel positions among similar
organizations or, in the alternative, an employer may show that its particular position is

so complex or unique that it can be performed only by an individual with a degree;

(3) The employer normally requires a degree or its equivalent for the position; or
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(4) The nature of the specific duties are so specialized and complex that knowledge required
to perform the duties is usually associated with the attainment of a baccalaureate or
higher degree.

Citizenship and Immigration Services (CIS) interprets the term “degree” in the criteria at 8 C.F.R.
§ 214.2(h)(4)(ii1)(A) to mean not just any baccalaureate or higher degree, but one in a specific specialty that is
directly related to the proffered position.

The record of proceedings before the AAO contains: (1) Form I-129 and supporting documentation; (2) the
director’s request for additional evidence; (3) the petitioner’s response to the director’s request; (4) the
director’s denial letter; and (5) the Form I-290B with counsel’s brief. The AAO reviewed the record in its
entirety before issuing its decision.

The petitioner is seeking the beneficiary’s services as a finance manager. Evidence of the beneficiary’s duties
includes the 1-129 petition with attachment. According to the evidence the beneficiary would: direct the
preparation of financial reports that summarize and forecast the petitioner’s financial position, such as income
statements, balance sheets, and analysis of future earnings or expenses; oversee accounting activities; monitor
and control the flow of cash receipts and disbursements to meet the business and investment needs of the
company; and perform data analysis and provide it to management in the form of reports. The petitioner
requires a bachelor’s degree in economics, business administration, accounting, or its equivalent, for entry
into the proffered position.

In response to the director’s request for evidence (RFE), the petitioner submitted a new job description. The
description did more than simply elaborate on the duties of the position, it substantially changed the duties of
the position. For example, the RFE notes that the beneficiary will: set policy and procedure; assist in the
creation of new proposals and budget plans which require heavy financial modeling and analysis; compile
industry information relating to competitors and partners and emerging trends in the hospitality industry and
related businesses; manage contract financial administration for business development; and track the rights,
availability, expirations, and contractual terms associated with development contracts. None of these duties
were mentioned in the original 1-129 petition or supporting documentation. The purpose of the request for
evidence is to elicit further information that clarifies whether eligibility for the benefit sought has been
established. 8 C.F.R. § 103.2(b)(8). When responding to a request for evidence, a petitioner cannot offer a
new position to the beneficiary, or materially change a position’s title or its associated job responsibilities.
The petitioner must establish that the position that was offered to the beneficiary at the time the I-129 petition
was filed is a specialty occupation. See Matter of Michelin Tire Corp., 17 1&N Dec. 248, 249 (Reg. Comm.
1978). If significant changes are made to the initial request for approval, the petitioner must file a new
petition rather than seek approval of a petition that is not supported by the facts in the record. The job
description submitted in response to the RFE will, therefore, not be considered.

Upon review of the record, the petitioner has failed to establish that the proffered position qualifies as a specialty
occupation. The AAO routinely consults the U.S. Department of Labor’s Occupational Outlook Handbook
(Handbook) for information about the duties and educational requirements of particular occupations. The duties
of the proffered position, though vaguely described, appear to be essentially those noted for bookkeepers,
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accounting or financial clerks. In the Handbook, the Department Of Labor describes, in part, those duties as
follows:

Bookkeeping, accounting, and auditing clerks are an organization’s financial record keepers.
They update and maintain one or more accounting records, including those that tabulate
expenditures, receipts, accounts payable and receivable, and profit and loss. . . .

In small establishments, bookkeeping clerks handle all financial transactions and
recordkeeping. They record all transactions, post debits and credits, produce financial
statements, and prepare reports and summaries for supervisors and managers. . . . They also may
handle the payroll, make purchases, prepare invoices, and keep track of overdue accounts.

More advanced accounting clerks total, balance and reconcile billing vouchers, ensure
completeness and accuracy of data on accounts, . . . [and] review invoices and statements to
ensure that all information is accurate and complete . . . .

Financial clerks . . . record all amounts coming into or leaving an organization. . . . Other
clerks keep track of a store’s inventory . . . .

The duties of financial clerks vary with the size of the firm. In a small business, a
bookkeeper may handle all financial records and transactions, as well as payroll and billing
duties. . ..

The duties of the proffered position appear to fall within those listed above. As described by the petitioner,
they are fairly generic in nature and do not appear to be of such complexity that they require the theoretical
and practical application of a body of highly specialized knowledge. For example, bookkeepers, accounting
and financial clerks routinely: prepare financial reports summarizing financial position such as income,
statements, balance sheets, and analysis of future earnings or expenses; oversee accounting activities; and
monitor and control the flow of cash receipts and disbursements. The Handbook notes that the majority of
financial clerk positions require at least a high school diploma, but that some college education is becoming
increasingly important for occupations requiring knowledge of accounting. An associate degree in business
or accounting is often required for accounting and procurement clerks, as well as occupations in bookkeeping.
The petitioner has, therefore, failed to establish that a baccalaureate or higher degree in a specific specialty, or
its equivalent, is normally the minimum requirement for entry into the offered position. 8 C.F.R.

§ 214.2(h)(4)(ii)(A) D).

The petitioner asserts that a degree requirement is common to the industry in parallel positions among similar
organizations. 8 C.F.R. § 214.2(h)(4)(iii}(A)(2). In support of this assertion the petitioner submitted excerpts
from a brochure prepared by the Hospitality Financial and Technology Professionals (HFTP) association.
HEFTP provides a certification program for accountant and finance positions in the hospitality industry. That
certification is based on a point system which awards points for education and work experience. For
example, a certain number of points is awarded for a bachelor’s degree, an associate degree, number of
college courses completed in finance/accounting, for participation in HFTP supported workshops or
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educational seminars, and for past work experience. The certification process does not indicate that any
specific degree is required for awarding of degree points. Certification can clearly be obtained without a
bachelor’s degree in any field, as long as the applicant for certification accumulates the required number of
points for certification. The evidence submitted does not establish that a degree requirement is common to
the industry in parallel positions among similar organization and the petitioner has not established the
criterion at 8 C.F.R. § 214.2(h)(4)(iii))}(A)(2).

The petitioner asserts that it normally requires a degree or its equivalent for the proffered position. The
petitioner submitted a copy of its job posting for the position, an employee handbook, and an experiential
evaluation for another employee who works as an accounting manager at another facility owned by the
petitioner. First, the experiential evaluation submitted does not establish that the other employee has a degree
required by the specialty, or its equivalent, as there is no showing that the evaluator who prepared the
evaluation is an official who has authority to grant college-level credit for training and/or experience in the
specialty at an accredited college or university which has a program for granting such credit based on an
individual’s training and/or work experience as required by 8 C.F.R. § 214.2(h)(4)(iiiXD)({) for evaluators
preparing experiential evaluations for H-1B beneficiaries. Even if the petitioner does normally require a
degree or its equivalent for the proffered position, the position will still not qualify as a specialty occupation.
The performance of the duties of the position must involve the theoretical and practical application of a body
of highly specialized knowledge. Cf. Defensor v. Meissner, 201 F.3d 388 (5" Cir. 2000). This position does
not. As noted above, the duties of the position are routinely performed in the industry by individuals with less
than a baccalaureate level education.

Finally, the duties of the proffered position are routine in the industry for bookkeepers, accounting, and
financial clerks. They are not so complex or unique that they can be performed only by an individual with a
degree in a specific specialty. Nor are they so specialized or complex that knowledge required to perform
them is usually associated with the attainment of a baccalaureate or higher degree in a specific specialty. The
petitioner has failed to establish the criteria at 8 C.F.R. § 214.2(h)(4)(iii}(A)(2) or (4).

The petitioner has failed to establish that the offered position meets any of the criteria listed at 8 C.F.R.
§ 214.2(h)(4)(iii)(A). Accordingly, the AAO shall not disturb the director’s denial of the petition.

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act, 8 U.S.C.
§ 1361. The petitioner has not sustained that burden and the appeal shall accordingly be dismissed.

ORDER: The appeal is dismissed. The petition is denied.



