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DISCUSSION: The director of the service center denied the nonimmigrant visa petition and the matter is now
before the Administrative Appeals Office (AAO) on appeal. The appeal will be summarily dismissed. The
petition will be denied.

The petitioner is a commercial blood bank that employs the beneficiary as its medical director, as authorized
by a previously approved petition to employ the beneficiary as an H-1B nonimmigrant worker in a specialty
occupation pursuant to section 101(a)(15)(H)(i)(b) of the Immigration and Nationality Act, 8 U.S.C.
§ 1101(a)(15)(H)()(b). In order to continue this employment beyond the period approved in the initial
petition, the petitioner endeavors to continue the beneficiary’s H-1B classification and extend her stay.

The statute at section 214(g)(4) of the Act, 8 U.S.C. § 1184(g)(4), states: “In the case of a nonimmigrant
described in section 1101(a)(15)(H)(i)(b) of this title, the period of authorized admission as such a
nonimmigrant may not exceed 6 years.” The pertinent part of the regulation at 8 C.F.R. § 214.2(h)(13)(iii)
states:

[Aln H-1B alien in a specialty occupation . . . who has spent six years in the United States
under section 101(a)(15)(H) and/or (L) of the Act may not seek extension, change status, or
be readmitted to the United States under section 101(a)(15) (H) or (L) of the Act unless the
alien has resided and been physically present outside the United States, except for brief trips
for business or pleasure, for the immediate prior year.

Having determined that the beneficiary had stayed in the United States beyond the six-year limit set by
section 214(g)(4) of the Act, the director denied the petition on the basis of the regulation at 8 C.F.R.
§ 214.2(h)(13)(i)(B), which states: .

When an alien in an H classification has spent the maximum allowable period of stay in the
United States, a new petition under sections 101(a)(15) (H) or (L) of the Act may not be
approved unless that alien has resided and been physically present outside the United States,
except for brief trips for business or pleasure, for the time limit imposed on the particular H
classification. Brief trips to the United States for business or pleasure during the required
time abroad are not interruptive, but do not count towards fulfillment of the required time
abroad. The petitioner shall provide information about the alien's employment, place of
residence, and the dates and purposes of any trips to the United States during the period that
the alien was required to spend time abroad.

On appeal, counsel does not dispute the director’s determinations that the beneficiary exceeded the
aforementioned six-year limitation and that she had not been physically present outside the United States for a
year, as required to interrupt the accumulation of time in the United States in H-1B status. Rather, counsel
requests that the AAO take into account: the medical condition that required the beneficiary to truncate the
time that she was able to remain outside the United States; the petitioner’s critical need for the beneficiary’s
services; and the humanitarian value of the beneficiary’s activity “in governanace and operations, mostly in
volunteerism.” Counsel does not assign any legal or factual error to the director’s decision.
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An officer to whom an appeal is taken shall summarily dismiss any appeal when the party concerned fails to
identify specifically any erroneous conclusion of law or statement of fact for the appeal. 8§ CFR.

§ 1033)(1)(X).

Counsel does not assert that the director made any erroneous conclusion of law or statement of fact in denying the
petition. As neither the petitioner nor counsel presents additional evidence on appeal to overcome the decision of
the director, the appeal will be summarily dismissed in accordance with 8 C.F.R. § 103.3(@)(1)(v).

The burden of proof in this proceeding rests solely with the petitioner. Section 291 of the Act, 8 U.S.C. § 1361.
The petitioner has not sustained that burden.

ORDER: The appeal is dismissed.



