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DISCUSSION: The service center director denied the nonimmigrant visa petition and the matter is now before
the Administrative Appeals Office (AAO) on appeal. The appeal will be summarily dismissed.

The petitioner is a provider of engineering services. It seeks to employ the beneficiary as a design engineer, and
endeavors to classify him as a nonimmigrant worker in a specialty occupation pursuant to section
101(a)(15)(H)(i)(b) of the Immigration and Nationality Act (the Act), 8 U.S.C. § 1101(a)(15)(H)(i)(b).

As stated in 8 C.F.R. § 103.3(a)(1)(v), an appeal shall be summarily dismissed if the party concerned fails to
identify specifically any erroneous conclusion of law or statement of fact for the appeal. The director denied the
petition because the beneficiary did not respond to the director’s request for evidence (RFE), which precluded a
material line of inquiry about the petition. On appeal, the petitioner submits, for the first time, evidence in
response to the director’s request for evidence issued on August 24, 2004. Citizenship and Immigration Services
(CIS) regulations affirmatively require a petitioner to establish eligibility for the benefit it is seeking at the time
the petition is filed. See 8 C.F.R. § 103.2(b)(12). The purpose of a RFE is to elicit further information that
clarifies whether eligibility for the benefit sought has been established. 8 C.F.R. § 103.2(b)(8).

The petitioner was put on notice of required evidence and given a reasonable opportunity to provide it for the
record before the visa petition was adjudicated. The petitioner failed to submit the requested evidence and now
submits it on appeal. The AAO, however, will not consider this evidence for any purpose. Matter of Soriano,
19 1&N Dec. 764 (BIA 1988). The appeal must be adjudicated based on the record of proceeding before the
director. The petitioner has not identified any erroneous conclusion of law or statement of fact upon which the
appeal is based. As such, the appeal must be dismissed.

The burden of proof in this proceeding rests solely with the petitioner. Section 291 of the Act, 8 U.S.C. § 1361.
The petitioner has not sustained that burden.

ORDER: The appeal is dismissed.



