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DISCUSSION: The director of the service center denied the noni grant visa petition and fhe matter is 
now before the Administrative Appeals Offace (AAO) on appeal. The director's decision will be withdrawn 
and the matter remanded to the db-ector for entry of a new decision. 

The petitioner is a 705-room hotel that seeks to employ the beneficiary as a management systems analyst. 
The petitioner, therefore, endeavors to classify the benefic grant worker in a specialty 
occupation pursuant to section 10 1 (a)( l S)(H)(i)(b) of the gration and Nationality Act (the Act), 
8 U.S.C. 5 1 l01(a)(lS)(H)(i)(b). 

The director denied the petition on the basis that the petitioner had failed to establish that the proposed 
position meets the definition of a specialty occupation as set forth at 8 C.F.W. 214.2(h)(4)(iii)(A). On 
appeal2 counsel contends that the director erred in denying the petition, and that the proposed position is in 
fact a specialty occupation. 

Section 214(i)(9) of the Immigration and Nationality Act (the Act), 8 U.S.C. 5 B184(i)(l), defines the tern 
"specialty occupation" as an occupation that requires: 

(A) theorebcal and practical application of a body of highly specialized knowledge, 
and 

(B) attainment of a bachelor's w higher degree in the specific specialty (or its 
equivalent) as a minimum for entry into the occupation in the United States. 

Pursuant to 8 C.F.R. § 214.2(h)(4)(iii)(A), to qualify as a specialty occupation, the position must meet one of 
the following criteria: 

( 9 )  A baccalaureate or higher degree or its equivalent is nomally the aaninimnn 
requirement for entry into the particular position; 

(2) The degree requirement is common to the industry in parallel positions among 
similar organizations or, in the alternative, an employer m y  show that its particular 
position is so complex or unique that it can be performed only by an individual with 
a degree; 

(3) The en~ployer normally requires a degree or its equivalent for the position; or 

(4) The nature of the specific duties is so specialized and complex that knowledge 
required to perform the duties is usually associated with the attainment of a 
baccalaureate or higher degree. 

Citizenship and I gration Services (CIS) interprets the t e rn  "degree" in the criteria at 8 C.F.R. 
5 214.2(h)(4)(iii)(A) to mean not just any baccalaureate or higher degree, bur one in a specific specialty 
that is directly related to the proposed position. 

The record of proceeding before the AAO contains (1) the F o m  1-129 and supporting documentation; (2) the 
director's request for evidence ( ); (3 )  the petitioner's response and supporting documentation; 
(4) the director's denial letter; and ( 5 )  the Form I-290B and supporting documentation. The AAO reviewed 
the record in its entirety before issuing its decision. 
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The proposed position qualifies as a specialty occupation under 8 C.F.R. 5 214.2(hj(4)(iii)(A)(4), which 
requires a showing that the nature of the specific duties of the proposed position is so specialized and 
complex that the knowledge required to perfom the duties is usually associated with the attainment of a 
baccalaureate or higher degree. 

The petitioner set forth the duties of the proposed position iiia its August 25,2003 letter of support. According 
to this Better, the beneficiary will implement, maintain, and update the petitioner's computer system in order 
to devise m r e  eff~cient methods for the hotel's operation. He will run and test program, upgrade computer 
system, and replace, delete, or modify codes in order to correct errors. He will provide technical support, 
solve computer problem, and troubleshoot system. He will conduct research into new system and s o f t w ~ e  
so that he can prepare written reports and recomendations to the hotel's management. He will determine 
the needs of the company md select suitable equipment and plan processes based upon his assessments. He 
will plan, develop, test, and document computer program and evaluate requests for new or modified 
programs and determine their compatibility with the company's existing system and capabilities. 

The beneficiary will also ensure an effective management infomtion network by studying work problems 
such as orgmizationaP change, comunications and infomtion flow and, to avoid the impediment of 
progess and expedite the completion of projects, he will analyze the data he gathers md consider available 
solutions and alternative methods of execution. He will ensure that all records and reports are maintained in a 
systemtic m m e r  and analyze conditions affecting business operations. He will make suitable 
recommendations to management regarding his analysis of its business operations. He will research and 
evaluate the need for new or modified program in areas such as finance, hu resource and management 
systems, and accept responsibility for specific deliverables to projects. 

The petitioner has 704 guestroom, employs 200 people, and has a gross m u a l  income of $35.4 million. 
Counsel and the petitioner have submitted a detailed description of the duties of the proposed position. The 
record establishes that the duties of the proposed position are so specidized and complex that the howledge 
required to perform them is usually associated with the attainment of a baccalaureate or higher degree. 

Therefore, the proposed position qualifies for classification as a specialty occupation under the criteria set 
forth at 8 C.F.R. 5 21$.2(h)(4)(iii)(A)(4), and the petition should not have been denied on that basis. 

However, the petition may not be approved at this time, as the record does not demonstrate that the 
beneficiary qualifies to perform the duties of the specialty occupation. 

Pursuant to 8 C.F.R. 5 214.2(h)(4)(iii)(C), in order to qualify to pedonn services in a specialty 
occupation, an alien must meet one of the following criteria: 

( I )  Hold a United States baccalaureate or higher degree required by the specialty 
occupation from an accredited college or university; 

(2) Hold a foreign degree determined to be equivalent to a United States 
baccalaureate or higher degree required by the specialty occupation from an 
accredited college or university; 
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(3) Hold an unrestricted state license, registration or certification which authorizes 
him or her to fully practice the specialty occupation and be immediately engaged 
in that specialty in the state of intended employment; or 

(4) Have education, specialized training, and/or progressively responsible experience 
that is equivalent to completion of a United States baccalaureate or higher degree 
in the specialty occupation, and have recognition of expertise in the specialty 
though progressively responsible positions directly related to the specialtyy. 

The f ~ s t  criterion requires a showing that the beneficiary e m e d  a baccalaureate or higher degree from a 
United States institution of higher education. The beneficiary earned his degree abroad, so he does not 
qualify under this criterion. 

The second criterion requires a showing that the beneficiary e m e d  a foreign degree determined to be 
equivalent to a United States baccalaureate or higher degree. While the beneficiary e m e d  a degree 
abroad, the evaluation submitted with the petition shows that the degree alone is equivalent only to " t h e  
years of undergraduate study in Computer Science and related subjects at a regionally accredited 
university in the United States." As such, the beneficiary does not qualify under the second criterion. 

The record does not demonstrate, nor has the petitioner contended, that the beneficiary holds an 
unrestricted state license, registration or certification to practice the specialty occupation, so she does not 
qualify under the third criterion. 

The fourth criterion, set forth at 8 C.F.R. 5 214.2(h)(Lg)(iii)(C)O, requires a showing that the 
beneficiary9 s education, specialized training, and/or progressively responsible experience is equivalent to 
the completion of a United States baccalaureate or higher degree in the specialty occupation, and that the 
beneficiary also has recognition of that expertise in the specialty though progressively responsible 
positions directly related to the specialty. 

It is this fourth criteson under whch the petitioner seeks to classify the beneficiary's work experience. 

Pursuant to 8 C.F.R. 5 214.2(h)(4)(iii)(D), equating a beneficiary's credentials to a United States 
baccalaureate or higher degree under this criterion is determined by one or more of the following: 

(1)  An evaluation from an official who has authority to grant college-level credit for 
training andor experience in the specialty at an accredited college or university 
which has a program for granting such credit based on an individual's training 
andor work experience; 

42) The results of recognized college-level equivalency examinations or special 
credit programs, such as the College Level Examination Program (CLEP), or 
Program on Noncollegiate Sponsored Instruction (PONSI); 

(3) An evaluation of education by a reliable credentials evaluation service which 
specializes in evaluating foreign educational credentials; 

(4) Evidence of certification or registration from a nationally-recognized 
professional association or society for the specialty that is known to grant 
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certification or registration to persons in the occupational specialty who have 
achieved a certain Bevel of competence in the specialty; 

( 5 )  A determination by the Service that the equivalent of the degree required by the 
specialty occupation has been acquired though a combination of education, 
specialized training, and/or work experience in areas related to the specialty and 
that the alien has achieved recognition of expertise in the specialty occupation as 
a result of such training and experience. 

The beneficiary does not qualify under the first criterion of 8 C.F.R. 5 214.2(h)(4)(iii)(D). The evaluation 
submitted with the petition does state that the combination of the beneficiary's education and work 
experience is equivalent to a bachelor's degree in computer science. However, there Is no independent 
evidence to support the evaluator's statement that he has the authority to grant college-level credit for 
training andlor experience in the specialty, such as a letter from the university at which he teaches. 
Without such a letter or other independent evidence to prove that the evaluator does in fact possess such 
authority, the AAO cannot Gnd the beneficiary qualified under this criterion, as simply going on record 
without supporting documentary evidence is not sufficient for p q o s e s  of meeting the bblrden of proof in 
these proceedings. Matter elf Sofici, 22 I&N Dec. 158, 165 ( C o r n .  1998) (citing Matter of Treasure 
Crafl of California, 14 I&N Dec. 190 (Reg. C o r n .  1972)). 

No evidence has been submitted to establish, nor has counsel contended, that the beneficiary satisfies 
8 C.F.R. 5 214.2Qh)(4)(iii)(D)(2), which requires that the beneficiary submit the results of recognized 
college-level equivalency examinations or special credit programs, such as the College Level 
Examination Program (CEEP), or Program on Noncollegiate Sponsored hstmction (PONSI). 

Nor does the beneficiary satisfy 8 C.F.R. $ 214.2(h)(4)(iii)(DP(3). The beneficiary is unqualified under 
this criterion because the evaluation was based upon both education and experience. h order to qualify 
under this criterion, the evaluation would have to have been based upon foreign educational credentials 
alone. 

No evidence has been submitted to establish, nor has counsel contended, that the beneficiary satisfies 
8 C.F.W. 5 214.2(h)(4)(iii)(D)(4), which requires that the beneficiary submit evidence of certification or 
registration from a nationally-recognized professional association or society for the specialty that is 
known to grant certification or registration to persons in the occupational specialty who have achieved a 
certain level of competence in the specialty. 

The PA0 next t m s  to the fifth criterion. When CIS determines an alien's qualifications pursuant to 
8 C.F.R. 5 214.2(h)(4)(iii)(D)(5), thee  years of specialized training andor work experience must be 
demonstrated for each year of college-level training the alien lacks. It must be clearly demonstrated that 
the alien's training andlor work experience included the theoretical and practical application of 
specialized knowledge required by the specialty occupation; that the alien's experience was gained while 
working with peers, supervisors, or subordinates who have a degree or its equivalent in the specialty 
occupation; and that the alien has recognition of expertise in the specialty evidenced by at Beast one type 
of documentation such as: 
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(k) Recognition of expertise in the specialty occupation by at least two recognized 
authorities in the same specialty occupation1; 

( i i )  Membership in a recognized foreign or United States association or society in the 
specialty occupation; 

(iii) Published material by or about the alien in professional publications, trade 
journals, books, or major newspapers; 

(iv) Lacensrare or registration to practice the specialty occupation in a foreign country; 
or 

(v) Achievements which a recognized authority has determined to be significant 
contributions to the field of the specialty occupation. 

Counsel's submission traces the beneficiary's work experience from May I994 onward, for a period of 
eight years and three IXonthS (the petition was filed in August 2003). The AAO's next line of inquiry is 
therefore to determine whether this work experience included the theoretical and practical application of 
specialized knowledge required by the specialty occupation, whether it was gained while working with 
peers, supervisors, or subordinates who held a degree or its equivalent in computer science, aaad whether 
the beneficiary achieved recognition of expertise in the specialty evidenced by at least one of the five 
types of documentation delineated in sections (i), (ii), (iii), (iv), or (v) of 8 C.F.R. 3 214.2(h)(4)(iii)(D)(S)~ 

Q 

Counsel submits a letter from h e  beneficiary's employer in India from May 1994 
though October 1998. The letter states that the beneficiary worked as a programer  analyst for this 
company. However, it does not establisl~ that this work expirience includedthetheoretical a id  practicai 
application of specialty knowledge required by management systems analysts, that it was gained while 
working with peers, supervisors, or subordinates who held degrees, or that the beneficiary achieved 
recognition of expertise in the field. 

Counsel also submits a letter from t h e  beneficiary's employer in India from November 
1998 until February 2001. The letter states that the beneficiary worked as a senior programer analyst 
for this company. However, it does not establish that this work experience included the theoretical and 
practical application of specialty howledge required by management systems analysts, that it was gained 
while working with peers, supervisors, or subordinates who held degrees, or that the beneficiaq achieved 
recognition of expertise in the field. 

As such, the beneficiary does not qualify under any of the criteria set forth at 8 C.F.R. 
5 5  214.2(h)(4)(iii)(D)(1)(2)(3)(4), or (51, and therefore by extension does not qualify under 8 C.F.R. 
5 2 14.2(h)(4>(iii>(C)64). 

1 Recognized authority means a person or organization with expertise in a particular field, specia; skills or 
howiedge in that field, and the expertise to render the type of opinion requested. A recognized authority's opinion 
must state: (1) the writer's qualifications as an expert; (2) the writer's experience giving such opinions, citing 
specific instances where past opinions have been accepted as authoritative and by whom; (3) how the conclusions 
were reached; and (4) the basis for the conclusions supported by copies or citations of any research material used. 8 
C.F.R. 5 214.2(h)(4)(ii). 
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Therefore, the AAO is unable to find the beneficiary qualified to perfom the duties of the specialty 
occupation at this time. However, she director has not addressed the issue of the beneficiary's 
qualifications to perfom the duties of the specialty occupation. Therefore, the director9 s decision will be 
withdrawn and the matter remanded for the entry of a new decision. The director may afford the 
petitioner reasonable time to provide evidence pertinent to the issue of whether the beneficiary is 
qualified to perform the duties of the proposed position. The director shall then render a new decision 
based on the evidence of record as it relates to the regulatory requirements for eligibility. As always, the 
burden of proving eligibility for the benefit sought rests solely with the petitioner. Section 291 of the Act, 
8 U.S.C. 3 1361. 

ODEW: The directar's November 20, 2003 decision is withdrawn. The petition is remanded to the 
director for entry of a new decision, which, if adverse to the petitioner, is to be certified to 
the IlbAO for review. 


