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DISCUSSION: The director of the California Service Center denied the nonimmigrant visa petition and the
matter is now before the Administrative Appeals Office (AAO) on appeal. The appeal will be sustained. The
petition will be approved.

The petitioner is a business operating six 7-Eleven franchises, with 30 employees and a combined gross
annual income of more than $7.5 million. It seeks to extend its employment of the beneficiary as an
accountant pursuant to section 101(a)(15)(H)(i)(b) of the Immigration and Nationality Act (the Act), 8 U.S.C.
§ 1101(a)(15)(H)i)(b). The director denied the petition because he determined that the position was not a
specialty occupation.

The record of proceeding before the AAO contains: (1) Form I-129 and supporting documentation; (2) the
director’s request for evidence; (3) previous counsel’s response to the director’s request; (4) the director’s
denial; and (5) Form I-290B, with a letter from current counsel and additional documentation. The AAO
reviewed the record in its entirety before issuing its decision.

The issue before the AAO is whether the petitioner’s proffered position qualifies as a specialty occupation.
To meets its burden of proof in this regard, the petitioner must establish that the job it is offering to the
beneficiary meets the following statutory and regulatory requirements.

Section 214(i)(1) of the Act, 8 U.S.C. § 1184(i)(1), defines the term “specialty occupation” as an occupation
that requires:

(A) theoretical and practical application of a body of highly specialized knowledge, and

(B) attainment of a bachelor’s or higher degree in the specific specialty (or its equivalent)
as a minimum for entry into the occupation in the United States.

The term *‘specialty occupation” is further defined at 8 C.F.R. § 214.2(h)(4)(ii) as:

An occupation which requires theoretical and practical application of a body of highly
specialized knowledge in fields of human endeavor including, but not limited to, architecture,
engineering, mathematics, physical sciences, social sciences, medicine and health, education,
business specialties, accounting, law, theology, and the arts, and which requires the
attainment of a bachelor’s degree or higher in a specific specialty, or its equivalent, as a
minimum for entry into the occupation in the United States.

Pursuant to 8 C.F.R. § 214.2(h)(4)(iii)(A), to qualify as a specialty occupation, the position must meet one of
the following criteria:

(1) A baccalaureate or higher degree or its equivalent is normally the minimum
requirement for entry into the particular position;

(2) The degree requirement is common to the industry in parallel positions among
similar organizations or, in the alternative, an employer may show that its particular
position is so complex or unique that it can be performed only by an individual with a
degree;
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(3) The employer normally requires a degree or its equivalent for the position; or

(4) The nature of the specific duties is so specialized and complex that knowledge
required to perform the duties is usually associated with the attainment of a
baccalaureate or higher degree.

Citizenship and Immigration Services (CIS) interprets the term “degree” in the above criteria to mean not just
any baccalaureate or higher degree, but one in a specific specialty that is directly related to the proffered
position.

To determine whether a particular job qualifies as a specialty occupation, CIS does not simply rely on a
position’s title. The specific duties of the proffered position, combined with the nature of the petitioning
entity’s business operations, are factors to be considered. ~CIS must examine the ultimate employment of the
alien, and determine whether the position qualifies as a specialty occupation. Cf. Defensor v. Meissner, 201
F. 3d 384 (5™ Cir. 2000). The critical element is not the title of the position nor an employer’s self-imposed
standards, but whether the position actually requires the theoretical and practical application of a body of
highly specialized knowledge, and the attainment of a baccalaureate or higher degree in the specific specialty
as the minimum for entry into the occupation, as required by the Act.

The petitioner seeks the beneficiary’s services as an accountant. Evidence of the beneficiary’s duties
includes: the Form 1-129; and the petitioner’s December 11, 2002 letter of support. As described by the
petitioner, the duties of the proffered position would require the beneficiary to:

Prepare, analyze and verify the quarterly and yearly tax returns;

Perform audits;

Prepare payroll statements and deductions, monthly expense reports and financial statements;

Prepare the general ledger, monthly and yearly financial reports;

Monitor information systems;

Compile and analyze financial information to prepare entries into accounts;

Detail assets, liabilities, and capital;

Provide tax planning advice;

Review finances and current taxes, and devise a long-range tax plan and recommend ways to

reduce taxes;

¢  Advise and recommend tax strategies, advantages and disadvantages of business decisions or
transactions;

* Be responsible for devising a financial system to assist the petitioner in establish a more
systematic and smooth inventory process;

®  Prepare balance sheets, profit and loss statements, necessary checks, payroll, tax remittances

and other reports to summarize current and projected financial positions;

Modify and coordinate implementation of accounting and accounting control procedures;

Monitor budgeting, performance evaluation, cost and asset management;

Prepare correspondence regarding transactions, financing and billing statements; and

Analyze transactions and prepare billing statements.

To make its determination whether the employment just described qualifies as a specialty occupation, the
AAO turns to the criteria at 8 C.F.R. § 214.2(h)(4)(iii)(A)(]) and (2): a baccalaureate or higher degree or its
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equivalent is the normal minimum requirement for entry into the particular position; and a degree requirement
is common to the industry in parallel positions among similar organizations or a particular position is so
complex or unique that it can be performed only by an individual with a degree. Factors considered by the
AAO when determining these criteria include: whether the Department of Labor’s Occupational Outlook
Handbook (Handbook), on which the AAO routinely relies for the educational requirements of particular
occupations, reports the industry requires a degree; whether the industry’s professional association has made a
degree a minimum entry requirement; and whether letters or affidavits from firms or individuals in the
industry attest that such firms “routinely employ and recruit only degreed individuals.” See Shanti, Inc. v.
Reno, 36 F. Supp. 2d 1151, 1165 (D. Minn. 1999) (quoting Hird/Blaker Corp. v. Sava, 712 F. Supp. 1095,
1102 (S.D.N.Y. 1989)).

In his denial, the director determined that the record failed to establish that the petitioner was engaged in the
type of business that typically requires the services of an accountant. The discussion of the occupational title
of accountants and auditors in the Handbook does not, however, support the director’s conclusion. It
indicates, instead, that accountants perform in a range of business settings, working throughout private
industry and government. The fact that the petitioner’s business is a group of six 7-Eleven franchises would
not preclude its hiring an accountant. Accordingly, the AAO withdraws the director’s finding in this regard.

The director also concluded that the accounting duties of the proffered position, as described by the petitioner,
were already provided by the 7-Eleven corporation’s automated Retail Information System (RIS). He based
his findings on the 7-Eleven website’s discussion of the financial support available to franchises and the
“Financial Summaries and Assistance That We Provide You” language of the 7-Eleven franchise agreements
submitted in response to his request for evidence. On appeal, the petitioner contends that the RIS support
noted by the director does not provide the accounting services required by a business operating multiple
franchises. It states that it receives only two RIS accounting reports — a balance sheet and a profit and loss
statement — for each of its six stores and that the RIS simply provides the financial data used by the
beneficiary in the performance of the proffered position’s duties. The petitioner contends that the 7-Eleven
corporation does not offer the store-by-store financial comparisons currently performed by the beneficiary,
nor does it provide monthly auditing of purchases of supplies and equipment, the auditing of financial
records, reconciliation of accounts, tax planning and advice, budget creation and review, performance
evaluation and review, monitoring of accounting controls or the analysis of problem accounts.

The AAO has reviewed the financial support and assistance language of the current 7-Eleven franchise
agreements submitted by the petitioner, as well as that discussing the auditing services that a franchise may
expect from the 7-Eleven corporation. These agreements indicate that the petitioner will receive unspecified
financial statements for each accounting period and that it may expect assistance, to the extent information is
available, in the preparation of its business tax reports and returns, but not with its income taxes.! The
auditing assistance provided on an annual basis to a franchise by the 7-Eleven corporation appears to be
related to its inventory, rather than its finances. Accordingly, the AAO does not find the language of the
franchise agreements to indicate that the petitioner’s stated accounting needs can be met through the financial

' The AAO notes that the language of the petitioner’s previous franchise agreements describes the financial

statements to be provided to the franchisee as including an income statement and balance sheet .
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services it receives from the 7-Eleven corporation. Accordingly, it withdraws the director’s finding to the
contrary.

The petitioner has stated that the proffered position is that of an accountant. To determine whether the duties
of the proffered position support the petitioner’s characterization of its employment, the AAO turns to the
Handbook for its discussion of management accountants, the category of accounting most closely aligned to
the duties described by the petitioner. As stated at pages 68-69, management accountants:

[r]ecord and analyze the financial information of the companies for which they work. Other
responsibilities include budgeting, performance evaluation, cost management, and asset
management . . . . They analyze and interpret the financial information that corporate
executives need to make sound business decisions. They also prepare financial reports for
nonmanagement groups, including stockholders, creditors, regulatory agencies, and tax
authorities. Within accounting departments, they may work in various areas, including
financial analysis, planning and budgeting, and cost accounting.

The AAO finds the above discussion to be generally reflected in the petitioner’s description of the duties of
the proffered position and agrees that the petitioner’s employment would require the beneficiary to have an
understanding of accounting principles. However, the performance of duties requiring accounting knowledge
does not establish the proffered position as that of an accountant. The question is not whether the petitioner’s
position requires knowledge of accounting principles but rather whether it is one that normally requires the
level of accounting knowledge that is signified by at least a bachelor’s degree, or its equivalent, in accounting.
To make this determination, the AAO must consider the petitioner’s business operations.

While the size of a petitioner’s business operations is normally not a factor in determining the nature of a
proffered position, both level of income and organizational structure are appropriately reviewed when a
petitioner seeks to employ an H-1B worker as an accountant. In cases where a petitioner’s business is
relatively small, the AAO reviews the record for evidence that its operations, are, nevertheless, of sufficient
complexity to establish that the proffered position’s accounting duties would require a level of knowledge
obtained only through a baccalaureate degree in accounting or its equivalent.

In the instant case, the record establishes the petitioner as a business operating six 7-Eleven stores, with each
store independently grossing more than $1 million annually. On appeal, the petitioner contends that, while he
might be able to manage the operations of a single 7-Eleven franchise without an accountant, the financial
management of six such franchises requires a degree in accounting. The AAO agrees. It finds the financial
oversight and management of six discrete businesses operations to be accounting employment of sufficient
complexity to impose a baccalaureate degree requirement in accounting or a directly related field on the
beneficiary. Therefore, the petitioner has established the proffered position as a specialty occupation under
the requirements at 8 C.F.R. § 214.2(h)(4)(iii)(A)(1) — a baccalaureate or higher degree or its equivalent is
normally the minimum requirement for entry into the particular position. The director’s finding to the
contrary is withdrawn.

The AAO now turns to the record before it to determine whether the beneficiary is qualified to perform the
duties of the proffered position.
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To prove that a beneficiary is qualified to perform the duties of a specialty occupation, a petitioner must
establish that the beneficiary meets one of the requirements set forth at Section 214(i)(2) of the Act, 8 U.S.C.
§ 1184(i)(2) - full state licensure to practice in the occupation, if such licensure is required; completion of a
degree in the specific specialty; or experience in the specialty equivalent to the completion of such degree and
recognition of expertise in the specialty through progressively responsible positions relating to the specialty.

Further discussion of how an alien qualifies to perform services in a specialty occupation is found at 8 C.F.R.
§ 214.2(h)(4)(111)(C), and requires the individual to:

(1) Hold a United States baccalaureate or higher degree required by the specialty occupation
from an accredited college or university;

(2) Hold a foreign degree determined to be equivalent to a United States baccalaureate or
higher degree required by the specialty occupation from an accredited college or
university;

(3) Hold an unrestricted state license, registration or certification which authorizes him or

her to fully practice the specialty occupation and be immediately engaged in that
specialty in the state of intended employment; or

(4) Have education, specialized training, and/or progressively responsible experience that is
equivalent to completion of a United States baccalaureate or higher degree in the
specialty occupation, and have recognition of expertise in the specialty through
progressively responsible positions directly related to the specialty.

At the time of filing, the petitioner submitted evidence to establish that the beneficiary holds a foreign degree
that is the equivalent of a U.S. baccalaureate degree in a field of study directly related to accounting. This
evidence includes copies of the beneficiary’s diploma from the Philippines School of Business Administration
documenting her 1982 bachelor of science degree in business administration, as well as her academic
transcripts that indicate she graduated with a major in accounting; and an evaluation of the beneficiary’s
educational credentials provided by Academic and Professional International Evaluation (APIE), Inc. in Los
Alamitos, California. The APIE evaluation finds the beneficiary’s degree in business administration to be the
equivalent of a U.S. baccalaureate degree in business administration, with a concentration in accounting,
awarded by a regionally accredited college or university.

Having reviewed the documentation provided by the petitioner, the AAO finds the beneficiary’s academic
transcripts to support the APIE evaluation. Accordingly, it finds the petitioner to have established that the
beneficiary holds a foreign degree that is equivalent to a U.S. baccalaureate degree required by the proffered
position, i.e., a degree in business administration, with a major in accounting. Therefore, the petitioner has
established the beneficiary as qualified to perform the duties of a specialty occupation under the second
criterion at 8 C.F.R. § 214.2(h)(4)(iii)(C).
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For the reasons previously discussed, the petitioner has established both that the proffered position is a
specialty occupation and that the beneficiary is qualified to perform the duties of a specialty occupation.
Accordingly, the petitioner’s appeal is sustained.

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act, 8 U.S.C.
§ 1361. The petitioner has met that burden.

ORDER: The appeal is sustained. The petition is approved.



