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DISCUSSION: The director of the California Service Center director denied the nonimmigrant visa petition and
the matter is now before the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed. The
petition will be denied.

The petitioner is a real estate and property management firm, with five employees at the time of filing. It
seeks to employ the beneficiary as a financial analyst pursuant to section 101(@)(15)(H)(1)(b) of the
Immigration and Nationality Act (the Act), 8 U.S.C. § 1101(a)(15)(H)(i)(b). The director denied the petition
because he determined the position was not a specialty occupation.

The record of proceeding before the AAO contains: (1) Form I-129 and supporting documentation; (2) the
director’s request for additional evidence; (3) counsel’s response to the director’s request; (4) the director’s
denial letter; and (5) Form I-290B, with counsel’s letter and additional documentation. The AAO reviewed
the record in its entirety before issuing its decision.

The issue before the AAO is whether the petitioner’s proffered position qualifies as a specialty occupation.
To meets its burden of proof in this regard, the petitioner must establish that the job it is offering to the
beneficiary meets the following statutory and regulatory requirements.

Section 214(i)(1) of the Act, 8 U.S.C. § 1184(i)(1), defines the term “specialty occupation” as an occupation
that requires:

(A) theoretical and practical application of a body of highly specialized knowledge, and

®B) attainment of a bachelor’s or higher degree in the specific specialty (or its equivalent)
as a minimum for entry into the occupation in the United States.

The term “specialty occupation” is further defined at 8 C.F.R. § 214.2(h)(4)(ii) as:

An occupation which requires theoretical and practical application of a body of highly
specialized knowledge in fields of human endeavor including, but not limited to, architecture,
engineering, mathematics, physical sciences, social sciences, medicine and health, education,
business specialties, accounting, law, theology, and the arts, and which requires the
attainment of a bachelor’s degree or higher in a specific specialty, or its equivalent, as a
minimum for entry into the occupation in the United States.

Pursuant to 8 C.F.R. § 214.2(h)(4)(iii)(A), to qualify as a specialty occupation, the position must meet one of
the following criteria:

(1) A baccalaureate or higher degree or its equivalent is normally the minimum
requirement for entry into the particular position;

(2) The degree requirement is common to the industry in parallel positions among
similar organizations or, in the alternative, an employer may show that its particular
position is so complex or unique that it can be performed only by an individual with a
degree;

(3) The employer normally requires a degree or its equivalent for the position; or
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(4) The nature of the specific duties is so specialized and complex that knowledge
required to perform the duties is usually associated with the attainment of a
baccalaureate or higher degree.

Citizenship and Immigration Services (CIS) interprets the term “degree” in the above criteria to mean not just
any baccalaureate or higher degree, but one in a specific specialty that is directly related to the proffered
position.

To determine whether a particular job qualifies as a specialty occupation, CIS does not simply rely on a
position’s title. The specific duties of the proffered position, combined with the nature of the petitioning
entity’s business operations, are factors to be considered. CIS must examine the ultimate employment of the
alien, and determine whether the position qualifies as a specialty occupation. Cf. Defensor v. Meissner, 201
F. 3d 384 (5™ Cir. 2000). The critical element is not the title of the position nor an employer’s self-imposed
standards, but whether the position actually requires the theoretical and practical application of a body of
highly specialized knowledge, and the attainment of a baccalaureate or higher degree in the specific specialty
as the minimum for entry into the occupation, as required by the Act.

The petitioner seeks the beneficiary’s services as a financial analyst. Evidence of the beneficiary’s duties
includes: the Form 1-129; and the March 12, 2003 letter of support provided by the petitioner. As stated by
the petitioner, it requires the beneficiary’s services to develop a long-term financial program and to be
responsible for the application of the principles of finance, the analysis of past and present financial
operations and estimations of future revenues and expenditures to prepare a budget. The specific duties of the
proffered position would require the beneficiary to:

[aJnalyze records of present and past operations, trends and costs, estimated and realized
revenues, administrative commitments and obligations incurred to project future revenues
expenses. She will prepare and submit documents to implement selected plans and advise
management on matters such as effective use of resources and assumptions underlying budget
forecasts . . . .

The AAO notes that in response to the director’s request for evidence, counsel submitted a job announcement
for the proffered position that advertises employment different from that described at the time of filing.
While the announcement indicates that an incumbent would assist in the preparation of cash flow projections,
it also states that this individual would be responsible for performing “extensive market research” and
developing “a target list of acquisition properties. On appeal, counsel’s discussion of the petitioner’s need for
the beneficiary’s services also identifies job duties — to review potential real estate purchases, identify
investment risks and provide investment advice ~ that were not identified by the petitioner at the time of
“ filing.

In response to a request for evidence or on appeal, a petitioner cannot offer a new position to the beneficiary,
or materially change a position’s title, its level of authority within the organizational hierarchy, or the
associated job responsibilities. Marter of Michelin Tire Corp., 17 1&N Dec. 248, 249 (Reg. Comm. 1978).
Accordingly, as the additional job responsibilities described in the job announcement and on appeal do alter
the nature of the employment initially described by the petitioner at the time of filing, they will not be
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considered in these proceedings. The duties of the proffered position are those identified by the petitioner at
the time of filing.

To make its determination whether the employment just described qualifies as a specialty occupation, the
AAQO turns to the criteria at 8 CF.R. § 214.2(h)(4)(iii)(A)(1) and (2): a baccalaureate or higher degree or its
equivalent is the normal minimum requirement for entry into the particular position; and a degree requirement
is common to the industry in parallel positions among similar organizations or a particular position is so
complex or unique that it can be performed only by an individual with a degree. Factors considered by the
AAO when determining these criteria include: whether the Department of Labor’s Occupational Outlook
Handbook (Handbook), on which the AAO routinely relies for the educational requirements of particular
occupations, reports the industry requires a degree; whether the industry’s professional association has made a
degree a minimum entry requirement; and whether letters or affidavits from firms or individuals in the
industry attest that such firms “routinely employ and recruit only degreed individuals.” See Shanti, Inc. v.
Reno, 36 F. Supp. 2d 1151, 1165 (D. Minn. 1999) (quoting Hird/Blaker Corp. v. Sava, 712 F. Supp. 1095,
1102 (S.D.N.Y. 1989)).

The petitioner has identified its proffered position as that of a financial analyst. However, its discussion of
the proffered position’s duties does not describe the occupation of financial analysts and planners who
“provide analysis and guidance to businesses and individuals to help them with their investment decisions.”
(Handbook, page 80). Instead, based on the petitioner’s brief description of the proffered position, the
beneficiary’s duties appear to be those of a budget analyst, an occupational title discussed at pages 72-73 of
the 2004-2005 edition of the Handbook: According to the Handbook, budget analysts

[pllay the primary role in the development, analysis, and execution of budgets, which are
used to allocate current resources and estimate future financial requirements . . . .

[Iln private sector firms, a budget analyst examines, analyzes, and seeks new ways to
improve efficiency and increase profits . . . .

Budget analysts have many responsibilities in these organizations, but their primary task is
providing advice and technical assistance in the preparation of annual budgets. At the
beginning of each budget cycle, managers and department heads submit proposed operational
and financial plans to budget analysts for review . . . .

Analysts examine the budget estimates or proposals for completeness, accuracy, and
conformance with established procedures, regulations and organizational objectives.
Sometimes, they employ cost-benefit analysis to review financial requests, assess program
tradeoffs, and explore alternative funding methods. They also examine past and current
budgets and research economic and financial developments that affect the organization’s
spending. This process enables analysts to evaluate proposals in terms of the organization’s
priorities and financial resources.
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[Bludget analysts then help the chief operating officer, agency head, or other top managers
analyze the proposed plan and devise possible alternatives in the projected results are
unsatisfactory . . ..

[Blefore any changes are made to an existing program or a new one is implemented, a budget
analyst assesses the program’s efficiency and effectiveness. Analysts also may be involved
in long-range planning activities such as projecting future budget needs.

Budget analysts have seen their role broadened as limited funding has led to downsizing and
restructuring throughout private industry and government. Not only do they develop
guidelines and policies governing the formulation and maintenance of the budget, but they
also measure organizational performance, assess the effect of various programs and policies
on the budget, and help to draft budget-related legislation . . . .

Based on this description of the employment of budget analysts, the AAO finds the proffered position to
include duties typically performed by budget analysts.

The educational requirements for employment as a budget analyst are found at page 73 of the Handbook:

Private firms and government agencies generally require candidates for budget analyst
positions to have at least a bachelor’s degree, but many prefer or require a master’s degree . .
Sometimes, a degree in a field closely related to that of the employing industry or
organization, such as engineering, may be preferred. Some firms prefer candidates with a
degree in business because business courses emphasize quantitative and analytical skills . . . .

Therefore, the Handbook establishes a degree requirement for employment as a budget analyst. It does not,
however, indicate that the degree must be in a field directly related to the work performed by budget analysts,
as required for classification as a specialty occupation. When a job, like that of budget analyst, can be
performed by a range of degrees or a degree of generalized title, without further specification, the position does
not qualify as a specialty occupation. See Matter of Michael Hertz Associates, 19 I&N Dec. 558 (Comm. 1988).
To prove that a job requires the theoretical and practical application of a body of specialized knowledge as
required by Section 214(i)(1) of the Act, a petitioner must establish that the position requires the attainment of a
bachelor’s or higher degree in a specialized field of study. Accordingly, the proffered position does not qualify
as a specialty occupation under the first criterion at 8 C.F.R. § 214.2(h)(4)(iii)(A) — a baccalaureate or higher
degree or its equivalent is normally the minimum requirement for entry into the particular position.

On appeal, counsel submits 28 Internet and print advertisements for the financial analyst employment. She
contends that these advertisements, which represent employment in the real estate and property management
sector, as well as the telecommunications, healthcare, computer software, manufacturing, sales and marketing
industries, establish the proffered position as a specialty occupation under the requirements of the first
criterion. She further asserts that the director erred in finding that the petitioner lacked the organizational
complexity to require the services of a financial analyst, stating that the petitioner’s continuing purchase of
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new investment properties requires the services of a financial analyst to “review the property to be bought,
analyze income potential, outline any risks in the investment, and advise the management of the company
whether the investment meets their criteria for purchase and revenue potential.”

However, the proffered position is not that of a financial analyst, but a budget analyst. Accordingly, the 28
Internet advertisements are not relevant to the proffered position’s degree requirement. Neither are the
director’s findings regarding the type of businesses that may appropriately employ a financial analyst. While
the AAO does not agree with the director’s conclusions in this regard, such conclusions are moot as the
proffered position is not a financial analyst.

To establish the proffered employment as specialty occupation under the second criterion — a specific degree
requirement is common to the industry in parallel positions among similar organizations or the proffered
position is so complex or unique that it can be performed only by an individual with a degree in the specific
specialty — counsel has, in response to the director’s request for evidence and on appeal, submitted copies of a
total of 35 Internet job advertisements. This documentation does not, however, satisfy the requirements of the
criterion’s first prong.

Of the 35 announcements, none describes a degree requirement in parallel employment among organizations
similar to the petitioner, a holding company managing the investments of a family-owned real estate business.
While a number of the advertisements are published by businesses involved in real estate acquisitions and/or
management, their operations are either not discussed in the announcement, or focus on activities that are
unlike those described by the petitioner or are more diverse. Moreover, none of these advertisements,
regardless of the real estate operations involved, describes duties parallel to those of the proffered position.
Therefore, the record does not establish that the petitioner’s degree requirement is the norm within its
industry.

On appeal, counsel contends that the findings of Matter of General Atomic Company 17 I&N Dec. 532
(Comm. 1980) allow a petitioner to establish its degree requirement as common to its industry by proving that
a degree is a “minimum realistic prerequisite for entry into a profession.” She also asserts that the findings of
Young China Daily v. Chappell, 742 F. Supp. 552 (N.D. Calif. 1989) make the petitioner’s size irrelevant
when establishing its degree requirement as an industry norm. The AAO does not agree.

The findings in Matter of General Atomic Company focus on whether an immigrant visa beneficiary with an
undergraduate degree in civil engineering qualifies as a person of distinguished merit and ability. In Young
China Daily v. Chappell, 742 F. Supp. 552 (N.D. Calif. 1989), the court concluded that the former
Immigration and Naturalization Service (INS) had failed to consider the specific responsibilities of a graphic
designer position and, therefore, erred in determining that the position did not require a professional.
Therefore, the findings in neither case address the requirements at 8 C.F.R. § 214.2(h)(iii)(A)(2). Despite
counsel’s assertions, a petitioner seeking to qualify its position as a specialty occupation under the first prong
of the second criterion must establish that a degree requirement is common to its industry in parallel positions
among similar organizations. CIS’ reliance on the requirements at 8 C.F.R. § 214.2(h)(4)GiH)(AX2) to
evaluate whether a position qualifies as a specialty occupation is confirmed by the findings of Shanti, Inc. v.
Reno, 36 F. Supp. 2d 1151, 1165 (D. Minn. 1999) (quoting Hird/Blaker Corp. v. Sava, 712 F. Supp. 1095,
1102 (S.D.N.Y. 1989)).
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The record also fails to establish that the position qualifies as a specialty occupation under the second prong at
8 C.FR. § 214.2(h)(4)(iii)(2) — the proffered position is so complex or unique that it can be performed only
by an individual with a degree in the specific specialty. It contains no evidence that would support such a
finding. Accordingly, the petitioner cannot establish the proffered position as a specialty occupation under
either prong of the second criterion.

The AAO next considers the criteria at 8 C.F.R. §§ 214.2(h)(4)(iii)(A)(3) and (4): the employer normally
requires a degree or its equivalent for the position; and the nature of the specific duties is so specialized and
complex that the knowledge required to perform them is usually associated with the attainment of a
baccalaureate or higher degree.

To determine a petitioner’s ability to meet the third criterion, the AAO normally reviews the petitioner’s past
employment practices, as well as the histories, including names and dates of employment, of those employees
with degrees who previously held the position, and copies of those employees’ diplomas. In the instant case,
the petitioner has not has not discussed, nor offered evidence of, its normal hiring practices with regard to the
proffered position. The AAO notes that the record contains the petitioner’s job announcement, which
indicates a degree requirement for the proffered position. However, this advertisement does not establish that
the petitioner has previously required a degree in filling the position. Accordingly, the proffered position
cannot be established as a specialty occupation under the requirements at 8 C.F.R. § 214.2(h)(4)(i)(A)(3).

To qualify a proffered position as a specialty occupation under the fourth criterion at 8 C.F.R.
§ 214.2(h)(4)(iii)(A), a petitioner must establish that the nature of the position’s specific duties is so
specialized and complex that the knowledge required to perform them is usually associated with the
attainment of a baccalaureate or higher degree. With regard to the employment of budget analysts, the
Handbook establishes a degree requirement, although not in a directly related field of study as required for
classification as a specialty occupation. The AAO, however, takes note of this generic degree requirement
and concludes that a petitioner seeking to classify a budget analyst as a specialty occupation may satisfy the
specialized and complex threshold of the fourth criterion by establishing that its proffered position imposes a
degree requirement in an academic field directly related to the position’s budget-related duties.

In the instant case, the petitioner has indicated that the beneficiary’s degree in agricultural economics, with
additional business administration credits, is “ideally suited” to perform the duties of the proffered position.
However, a degree in agricultural economics, even if supplemented by business administration credits, does
not appear to be a degree directly related to the budget analyst duties to be performed by the beneficiary for
the petitioner’s real estate business. Nor does the record provide any explanation of the relationship between
the duties of the proffered position and the beneficiary’s degree. Accordingly, as the record indicates that the
petitioner is willing to accept a degree that is not directly related to the duties of the proffered position, it does
not establish that the proffered position as a specialty occupation under the fourth criterion at 8 C.F.R.
§ 214.2(h)(4)({ii)(A).

The AAO notes that the record contains evidence indicating that the beneficiary, at the time of filing, was the
beneficiary of an H-1B petition filed by another petitioner. CIS approval of a prior Form I-129 on behalf of
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the beneficiary does not, however, provide a basis for approving the instant petition. Each petition filing is a
separate proceeding with a separate record and CIS is limited to the information contained in that record in
reaching its decision. 8 C.F.R. §§ 103.2(b)(16)(ii) and 103.8(d).

For reasons related in the preceding discussion, the petitioner has failed to establish that the proffered position
is a specialty occupation. Accordingly, the AAO shall not disturb the director’s denial of the petition.

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act, 8 U.S.C.
§ 1361. The petitioner has not sustained that burden.

ORDER: The appeal is dismissed. The petition is denied.



