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DISCUSSION: The director of the service center denied the nonimmigrant visa petition and the matter is now 
before the Administrative Appeals Office (AAO) cn appeal. The appeal will be dismissed. The petition will be 

denied. 

The petitioner is a travel agency that seeks to ernploy the beneficiary as a financial analyst. The petitioner. 
therefore, endeavors to classify the beneficiary as a nonimmigrant worker in a specialty occupation pursuant to 
section lOl(a)(lS)(H)(i)(b) of the Immigration and Nationality Act (the Act), 8 U.S.C. rj 1 lOl(a)(lS)(H)(i)(b). 

The director denied the petition because the beneficiary is not qualified to perform the proffered position. On 
appeal, counsel states that the beneficiary is qualified for the proffered position and submits additional 
evidence. 

Section 214(i)(l) of the Act, 8 U.S.C. 5 1184(i)(l), defines the term "specialty occupation" as an occupation 
that requires: 

(A) theoreticai and practical application of a body of highly specialized knowledge, and 

(B) attainment of a bachelor's or higher degree in the specific specialty (or its equivalent) 
as a minimum for entry into the occupation in the United States. 

Pursuant to 8 C.F.R. 3 214.2(h)(4)(iii)(A), to qualify as a specialty occupation, the position must meet one of the 
following criteria: 

( I )  A baccalaureate or higher degree or its equivalent is normally the minimum requirement 
for entry into the particular position; 

(2) The degree requirement is commcln to the industry in parallel positions among similar 
organizations or, in the alternative, an employer may show that its particular position is 
so complex or unique that it can Ex: performed only by an individual with a degree; 

(3) The employer normally requires a degree or its equivalent for the position; or 

(4) The nature of the specific duties is so specialized and complex that knowledge required 
to perform the duties is usually i~ssociated with the attainment of a baccalaureate or 
higher degree. 

Citizenship and immigration Services (CIS) interprets the term "degree" in the criteria at 8 C.F.R. 
5 214,2(h)(4)(iii)(A) to mean not just any baccala~ureate or higher degree, but one in a specific specialty that is 
directly related to the proffered position. 

The record of proceeding before the AAO contains, in part: ( I )  Form 1-129 and supporting documentation; 
(2) the director's request for additional evidence; (3) the petitioner's response to the director's request; (4) the 
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director's denial letter; and (5) Form I-290B. The AAO reviewed the record in its entirely before issuing its 
decision. 

The petitioner is seeking the beneficiary's services as a financial analyst. Evidence of the beneficiary's duties 
includes: the Form 1-129; the attachments accompanying the Form 1-129; the company support letter; and the 
petitioner's response to the director's request for evidence. According to this evidence, the beneficiary would 
perform duties that entail researching market conditions in local, regidnal, and national areas to determine the 
cost and profit of services; gathering informatioin on competitors, prices, sales, and marketing methods and 
distribution; updating hotel prices and airline tickets; using survey results to create a financial report on 
regional and national preferences and consumption habits; developing and supervising marketing strategies 
and programs to achieve sales and profit objectives; developing and implementing marketing plans; 
collaborating with other departments to integrate new programs into marketing strategies; assessing and 
evaluating the financial management of programs and their problems and opportunities in order to 
recommend appropriate action; supervising and administering marketing budgets; communicating with 
clients; attending trade shows and product development teams to ensure that launched projects meet or exceed 
customer requirements; evaluating the success of marketing and sales programs with division management 
and recommending adjustments and changes to achieve desired results; managing the website and the 
development and production of advertising and promotional materials in accordance with the budget and 
quality standards; assisting and collaborating with the managing director to coordinate and supervise activities 
associated with the introduction of new programs. In response to the request for evidence, the petitioner's 
April 24, 2003 letter indicated that a candidate must possess a bachelor's degree. 

The director determined that the beneficiary was not qualified for the proffered position. Referring to the 
Department of Labor's Occupcltional Outlook H,nndbook (the Handbook), the director stated that it reveals 
that the proffered position's duties are performed by a management analyst, and that most employers require a 
master's degree in business administration or a related discipline for a management analyst. The director 
stated that because the beneficiary held a bachelc,r1s of science degree in business administration he was not 
qualified for the proffered position. 

On appeal, counsel contends that the beneficiary is qualified for the proffered position, and submits the 
beneficiary's transcripts and master's degrees. 

Upon review of the record, the director implicitly found that the proffered position is a specialty occupation. 
We disagree with the director's determination because the petitioner has established none of the four criteria 
outlined in 8 C.F.R. § 214.2(h)(4)(iii)(A). Therefore, the proffered position is not a specialty occupation. 

The AAO first considers the criteria at 8 C.F.R. ! i §  214.2(h)(4)(iii)(A)(I) and (2): a baccalaureate or higher 
degree in a specific specialty or its equivalent is the normal minimum requirement for entry into the particular 
position; a specific degree requirement is common to the industry in parallel positions among similar 
organizations; or a particular position is so complex or unique that it can be performed only by an individual 
with a degree in a specific specialty. Factors often considered by ClS when determining these criteria include: 
whether the Handbook reports that the industry requires a degree; whether the industry' s professional association 
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has made a degree a minimum entry requirement; and whether letters or affidavits from firms or individuals in the 
industry attest that such firms "routinely employ and recruit only degreed individuals." See Shanti, Inc, v. Reno, 
36 F. Supp. 2d 1151, 1165 (D.Min. 1999)(quoling HirdBluker Corp. v. Slattery, 764 F. Supp. 872, 1102 
(S.D.N.Y. 1991)). 

As previously mentioned, CIS interprets the term "degree" in the criteria at 8 C.F.R. 5 214.2(h)(4)(iii)(A) to 
mean not just any baccalaureate or higher degree, but one in a specific specialty that is directly related to the 
proffered position. Further, the Act defines a spt:cialty occupation as requiring the attainment of "a bachelor's 
or higher degree in the specific specialty (or its equivalent) as a minimum for entry into the occupation." 

The petitioner does not require a baccalaureate or higher degree or its equivalent in a specific specialty. In the 
April 24, 2003 letter the petitioner indicated "the usual minimum requirement for performing the described 
job duties is a bachelor's degree." Plainly, the petitioner does not state that a candidate must possess a 
baccalaureate or higher degree or its equivalent in a specific specialty. Accordingly, the petitioner fails to 
establish the first criterion at 8 C.F.R. 5 214.2(h)(4)(iii)(A): that a baccalaureate or higher degree or its 
equivalent in a specific specialty is the normal minimum requirement for entry into the particular position. 

The AAO observes that the record of proceeding contains a prior H-1B approval notice for a petition that had 
been previously filed by the petitioner on behalf (of the beneficiary. The director's decision does not indicate 
whether he reviewed the prior approval of the other nonimrnigrant petition. If the previous nonimmigrant 
petition was approved based on the same asserlions that are contained in the current record, the approval 
would constitute material and gross error on the part of the director. The AAO is not required to approve 
applications or petitions where eligibility has no1 been demonstrated, merely because of prior approvals that 
may have been erroneous. See, e.g.  Matter of Church Scirntologv lnten~ntioncrl, 19 l&N Dec. 593, 597 
(Comrn. 1988). It would be absurd to suggest that CIS or any agency must treat acknowledged errors as 
binding precedent. Sussex Engg. Ltd v. Montgomery, 825 F.2d 1084, 1090 (6th Cir. 1987), cert. denied, 485 
U.S.  1008 (1988) 

Furthermore, the AAOts authority over the service centers is comparable to the relationship between a court 
of appeals and a district court. Even if a service center director had approved the nonimmigrant petition on 
behalf of the beneficiary, the AAO would not be bound to follow the contradictory decision of a service 
center. Lou is im~n  Philharmonic Orchestra v. INS., 20W WL 282785 (E.D. La.), afSc1, 248 F.3d 1139 (5th Cir. 
200 I), cert. denied, 122 S.Ct. 5 1 (2001 j. 

The prior approvals do not preclude CIS from denying an extension of the original visa petition based on a 
reassessment of petitioner's qualifications. T e x a ~  A&M Univ. v. Upchurch, 99 Fed. Appx. 556, 2004 WL 
1240482 (5' Cir. 2004). 

The second criterion at 8 C.F.R. 5 214.2(h)(4)(iii)(A) requires that the petitioner demonstrate that its specific 
degree requirement is common to the industry i n  parallel positions among similar organizations or, in the 
alternative, that the position is so complex or unique that it can be performed only by an individual with a 
degree in a specific specialty. As previously discussed, the petitioner's April 24, 2003 Letter evinced that the 
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petitioner does not require a baccalaureate degre~: in a specific specialty for the proffered position. Therefore, 
the petitioner fails to establish the second criterion at 8 C.F.R. 5 214.2(h)(4)(iii)(A). 

The third criterion at 8 C.F.R. 3 214.2(h)(4)(iii)(ii) requires that the employer show that it n o m l l y  requires a 
degree or its equivalent for the position. Once again, because the evidence in the record reveals that the 
petitioner requires a baccalaureate degree for the proffered position. without indicating a specific specialty for 
the degree, the petitioner fails to establish the third criterion at 8 C.F.R. $ 214.2(h)(4)(iii)(A). 

The regulation at 8 C.F.R. 5 214,2(h)(4)(iii)(A)(4) requires that the petitioner show that the nature of the specific 
duties is so specialized and complex that the knowledge required to perform the duties is usually associated with 
the attainment of a baccalaureate or higher degree in a specific specialty. Again, the petitioner does not require a 
baccalaureate or higher degree in a specific specialty for the offered position. As such, the petitioner cannot 
establish S C.F.R. 5 2 14.2(h)(4)(iii)(A)(4). 

As related in the discussion above, the petitioner has failed to establish that the proffered position is a 
specialty occupation. Accordingly, the AAO shall not disturb the director's denial of the petition. 

The director found that the beneficiary was not qualified to perform the proffered position's duties. Based 
upon the documentary evidence submitted on appeal, the AAO does not concur with the director's 
determination. On appeal, counsel submitted copies of the beneficiary's two master's degrees: one degree is 
in the field of business administration and the other is in telecommunications management. Thus, the 
beneficiary satisfies the petitioner's requirement of holding a baccalaureate degree. Nevertheless, as already 
discussed the AAO found that the proffered position is not a specialty occupation. 

The AAO notes its authority to affirm decisions which. though based on incorrect grounds, are deemed to be 
correct decisions on other grounds within our power to formulate. Helveritzg v. Cowran, 302 U.S. 238 (1937); 
Securities Comln v. Clteneq Cory., 318 U.S. 86 (1943); and Chae-Sik Lee v. Kennedy, 294 F.  2d (D.C. Cir. 
196 l), cert. denied, 368 U.S. 926. 

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act, 8 U.S.C. $ 136 1 .  
The petitioner has not sustained that burden. 

ORDER: The appeal is dismissed. The petition is denied. 


