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DISCUSSION: The service center director denied the nonimmigrant visa petition and the matter is now
before the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed. The petition will
be denied.

The petitioner is engaged in the sale of automotive seats, covers, and accessories, and seeks to employ the
beneficiary as an accountant. The petitioner endeavors to classify the beneficiary as a nonimmigrant worker in a
specialty occupation pursuant to section 101(a)(15)(H)(i)(b) of the Immigration and Natlonahty Act (the Act),

8 U.S.C. § 1101(a)(15)(H)(i)(Db).

The director denied the petition because the proffered position is not a specialty occupation. On appeal, counsel
submits a brief and additional information stating that the proffered position is a specialty occupation.

The issue to be discussed in this proceeding is whether the offered position qualifies as a specialty occupation.

Section 101(2)(15)(H)(@)(b) of the Act, 8 U.S.C. § 1101(a)(15)(H)(i)(b), provides, in part, for the
classification of qualified nonimmigrant ahens who are coming temporarily to the United States to perform
services in a specialty occupation.

Section 214(i)(1) of the Act, 8 U.S.C. § 1184(i)(1), defines the term "specialty occupation” as an occupation
that requires:

(A) theoretical and practical application of a body of highly specialized knowledge, and

(B) attainment of a bachelor's or higher degree in the specific specialty (or its equivalent) as a
minimum for entry into the occupation in the United States.

The term "specialty occupation” is further defined at 8 C.F.R. § 214.2(h)(4)(ii) as:

[Aln occupation which requires theoretical and practical application of a body of highly
specialized knowledge in fields of human endeavor 1nclud1ng, but not limited to, architecture,
engineering, mathematics, physical sciences, social sciences, medicine and health, education,
business specialties, accounting, law, theology, and the arts, and which requires the attainment of
a bachelor's degree or higher in a specific specialty, or its equivalent, as a minimum for entry
into the occupation in the United States.

Pursuant to 8 C.F.R. § 214.2(h)(4)(iii)(A), to qualify as a specialty occupation, the position must meet one of
the following criteria:

(1) A baccalaureate or higher degree or its equivalent is normally the minimum requirement
for entry into the particular position;

(2) The degree requirement is common to the industry in parallel positions among similar
organizations or, in the alternative, an employer may show that its particular position is
so complex or unique that it can be performed only by an individual with a degree;
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(3) The employer normally requires a degree or its equivalent for the position; or

(4) The nature of the specific duties are so specialized and complex that knowledge required
to perform the duties is usually associated with the attainment of a baccalaureate or
higher degree.

Citizenship and Immigration Services (CIS) interprets the term “degree” in the criteria at 8 C.F.R.
§ 214.2(h)(4)(iii)(A) to mean not just any baccalaureate or higher degree, but one in a specific specialty that is
directly related to the proffered position.

The record of proceeding before the AAO contains: (1) the Form I-129 and supporting documentation; (2)
the director’s requests for additional evidence; (3) the petitioner’s response to the director’s requests; (4) the
director’s denial letter; and (5) the Form I-290B. The AAO reviewed the record in its entirety before issuing
its decision.

The petitioner is seeking the beneficiary’s services as an accountant. Evidence of the beneficiary’s duties
includes the Form I-129 petition with attachment and the petitioner’s response to the director’s request for
evidence. According to this evidence the beneficiary would: analyze financial information and prepare
financial reports; compile and analyze financial information to prepare entries to accounts, stich as general
ledger accounts, documenting business transactions; analyze financial information detailing assets, liabilities,
and capital to prepare balance sheets, profit and loss statements, and other reports to summarize current and
projected company financial position using a calculator and/or computer; audit contracts, orders, and
vouchers, and prepare reports prior to settlement; establish, modify, document, and coordinate
implementation of accounting control procedures; devise and implement computer-based systems for general
accounting; interpret data concerning pricing, stability, and future trends; summarize recommended
modifications to management’s financial policies; prepare budgets; analyze records of present and past
operations, trends and costs, estimated and realized revenues, administrative commitments, and obligations
incurred to project future revenues and expenses using computers and utilizing knowledge of company
established methods and procedures, and capabilities of accounting software products; maintain budgeting
systems, which provide control of expenditures made to carry out activities, such as advertising and
marketing, production, maintenance, or to project activities; advise management on matters, such as the
effective use of resources and assumptions underlying budget forecasts; interpret budgets to management;
confer with other personnel to develop budget and cost controls, and to obtain data regarding services offered;
conduct financial and managerial staff meetings to ensure compliance of the financial activities of the
company with the established financial plans and budget, and prepare reports. The petitioner requires a
minimum of a bachelor’s degree in accounting/economics for entry into the proffered position.

Upon review of the record, the petitioner has failed to establish that the proffered position qualifies as a
specialty occupation. The AAO routinely consults the U.S. Department of Labor’s Occupational Outlook
Handbook (Handbook) for information about the duties and educational requirements of particular
occupations. The duties of the proffered position are presented in such vague and generic terms, however,
that it is impossible to determine precisely what tasks the beneficiary would perform on a daily basis, or the
complexity of the tasks to be performed. The petitioner has simply copied the tasks listed in the Dictionary of
Occupational Titles (DOT) for accountants and budget accountants and inserted them as the duties of the
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proffered position. The generic descriptions copied do not provide a detailed description of the tasks to
actually be performed by the beneficiary in the petitioner’s business environment. Thus, it is impossible to
determine precisely what the offered position is, and whether: a baccalaureate or higher degree is normally
the minimum requirement for entry into the offered position; a degree requirement is common to the industry
in parallel position among similar organizations; the duties of the offered position are so complex or unique
that they can be performed by an individual with a degree in a specific specialty; or k‘nowledge required to
perform the duties is usually associated with the attainment of a baccalaureate or higher degree in a specific
specialty. The petitioner has failed to establish that the offered position meets the requirements of 8 C.F.R.

§§ 214.2(h)(4)i(A)(), (2), or (4). ’

The petitioner contends that it normally requires a degree in a specific specialty for the offered position, and
in support of that assertion provided a copy of the diploma of the Vice President of the company who
previously held the position. The diploma indicates that the individual previously holding the position held a
foreign degree in economics and business accounting. There was no documentation, however, establishing
that the degree was equivalent to a United States degree. The documentation submitted does not establish the
criterion at 8 C.F.R. § 214.2(h)(4)(iii)(A)(3). Further, CIS must examine the ultimate employment of the
alien, and determine whether the position qualifies as a specialty occupation. Cf. Defensor v. Meissner,
201 F. 3d 384 (5™ Cir. 2000). The critical element is not the title of the position or an employer's self-imposed
standards, but whether the position actually requires the theoretical and practical application of a body of
highly specialized knowledge, and the attainment of a baccalaureate or higher degree in the specific specialty
as the minimum for entry into the occupation as required by the Act.! To interpret the regulations any other
way would lead to absurd results: if CIS were limited to reviewing a petitioner’s self-imposed employment
requirements, then any alien with a bachelor’s degree could be brought into the United States to perform
menial, non-professional, or an otherwise non-specialty occupation, so long as the employer required all such
employees to have baccalaureate or higher degrees. See id at 388.

Finally, the petitioner also asserts that a previous agency decision has classified the offered positioh as a
specialty occupation. This reference will not sustain the petitioner’s burden of - establishing H-1B
qualification in the petition now before the AAO. This record of proceeding does not contain the entire
record of proceedings in the petition referred to by counsel. Accordingly, no comparison of the positions can
" be made. Each nonimmigrant petition is a separate proceeding with a separate record. See 8 C.F.R.
§ 103.8(d). In making a determination of statutory eligibility, the AAO is limited to the information
contained in the record of proceeding. See § CF.R. § 103.2(b)(16)(ii). It warrants noting that Congress
intended this visa classification for aliens that -are to be employed in an occupation that requires the
theoretical and practical application of a body of highly specialized knowledge. Congress specifically stated
that such an occupation would require, as a minimum qualification, a baccalaureate or higher degree in the
specialty. CIS regularly approves H-1B petitions for qualified aliens who are to be employed as engineers,
computer scientists, certified public accountants, college professors, and ather such professions. These
occupations all require a baccalaureate degree in the specialty occupation as a minimum for entry into the

! The court in Defensor v. Meissner observed that the four criteria at § C.F.R. 214.2(h)(4)(iii)(A) present
certain ambiguities when compared to the statutory definition, and "might also be read as merely an additional
requirement that a position must meet, in addition to the statutory and regulatory definition." See id. at 387.
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occupation and fairly represent the types of professions that Congress contemplated when it created that visa
category. In the present matter, the petitioner has offered the beneficiary a position as an accountant, but the
duties of the position are not described in sufficient detail to determine whether or not the position offered is
truly that of an accountant. For the reasons discussed above, it cannot be determined that the proffered
position requires attainment of a baccalaureate or higher degree in a specific specialty as a minimum for entry
into the occupation, and approval of a petition for another beneficiary based on an identical record would
constitute material error, gross error, and a violation of 8 C.F.R. § 214.2 paragraph (h).

The proffered position does not meet any of the requirements of 8 C.F.R. § 214.2(h)(4)(iii)(A). Accordingly,
the director’s denial of the I-129 petition shall not be disturbed.

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act, 8 U.S.C. § 1361.
The petitioner has failed to sustain that burden and the appeal shall accordingly be dismissed.

ORDER: The appeal is dismissed. The petition is denied.



