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DISCUSSION: The service center director denied the nonimmigrant visa petition and the matter is now before
the Administrative Appeals Office (AAO) on appeal. The director’s decision will be withdrawn. The petition
will be remanded to the director for entry of a new decision.

The petitioner filed a Form I-129 petition with Citizenship and Immigration Services (CIS) on July 21, 2003.
Submitted with that petition was a certified Labor Condition Application (LCA) valid from June 9, 2003 until
April 29, 2006. The LCA listed the petitioner as the employer and was certified for the job title of architect. The
LCA further noted that it covered 100 H-1B nonimmigrants. On August 1, 2003, the director submitted a request
for evidence (RFE) asking, in part, that the petitioner submit a detailed list of all file numbers for beneficiaries
who have been approved using the aforementioned LCA. On October 20, 2003, the petitioner responded to the
RFE stating, in part, that an amended LCA was attached (certified August 25, 2003) amending the previous LCA,
and indicating that the LCA covered only one nonimmigrant rather than 100 as stated on the first LCA certified
June 9, 2003. On November 5, 2003, the director denied the petition stating that the second LCA submitted was
certified subsequent to the filing of the Form I-129 petition. On appeal, the petitioner states that the initial LCA
(certified June 9, 2003) was intended only for the beneficiary, that it had not been used by any other
nonimmigrant, that it would be used only by the beneficiary, and that the designation contained thereon referring
to 100 nonimmigrants was an administrative error. The subsequent filing of a new LCA was intended only to
correct the administrative error.

The statements submitted by the petitioner on appeal have overcome the reasons for director’s dénial of the Form
I-129 petition. The LCA filed with the petition was certified on June 9, 2003, prior to the filing of the petition.
The fact that it was certified for 100 nonimmigrant architects does not invalidate the LCA. The director rightfully
requested information from the pet1t10ner as to a listing of all beneficiaries who had used the LCA. The petitioner
has responded indicating that no other alien had used the LCA. As such, the LCA dated June 9, 2003 remains
valid for the present petition.

This matter is remanded to the director to issue a new decision determining whether the proffered position
qualifies as a specialty occupation, and if so, whether the beneficiary is qualified to perform the duties of a
specialty occupatlon The director may request such additional evidence as he deems necessary in rendering his
decision.

As always, the burden of proof in these proceedings rests solely with the petltloner Section 291 of the Act,
8 US.C. § 1361.

ORDER: The director’s decision is withdrawn. The petition is remanded to the director to enter a new
decision commensurate with the directives of this opinion, which if adverse to the petitioner is to
be certified to the AAO for review.



