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DISCUSSION: The service center director denied the nonimmigrant visa petition and the matter is now before
the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed. The petition will be denied.

The petitioner is a Montessori preschool and kindergarten that seeks to employ the beneficiary as preschool
teacher. The petitioner endeavors to classify the beneficiary as a nonimmigrant worker in a specialty occupation
pursuant to § 101(a)(15)(H)(i)(b) of the Immigration and Nationality Act (the Act), 8 U.S.C.
§ 1101(2)(L5)(H)(i)(b).

The director denied the petition because the proffered position is not a specialty occupation. On appeal,
counsel submits a brief and additional evidence to demonstrate that the proffered position qualifies as a
specialty occupation. Counsel states further: “Petitioner’s previous counsel erred when referring to [the
beneficiary] as a Preschool Teacher because she is in fact a Kindergarten Teacher.”

Any appeal or motion based upon a claim of ineffective assistance of counsel requires: (1) that the claim be
supported by an affidavit of the allegedly aggrieved respondent setting forth in detail the agreement that was
entered into with counsel with respect to the actions to be taken and what representations counsel did or did
not make to the respondent in this regard, (2) that counsel whose integrity or competence is being impugned
be informed of the allegations leveled against him and be given an opportunity to respond, and (3) that the
appeal or motion reflect whether a complaint has been filed with appropriate disciplinary authorities with
respect to any violation of counsel's ethical or legal responsibilities, and if not, why not. Matter of Lozada, 19
I&N Dec. 637 (BIA 1988), aff'd, 857 F.2d 10 (1st Cir. 1988).

Furthermore, on appeal, a petitioner cannot offer a new position to the beneficiary, or materially change a
position’s title, its level of authority within the organizational hierarchy, or the associated job responsibilities.
The petitioner must establish that the position offered to the beneficiary when the petition was filed merits
classification as a managerial or executive position. Matter of Michelin Tire Corp., 17 I&N Dec. 248, 249
(Reg. Comm. 1978). A petitioner may not make material changes to a petition in an effort to make a deficient
petition conform to CIS requirements. See Matter of Izummi, 22 I&N Dec. 169, 176 (Assoc. Comm. 1998). In
this case, information on the petition and the labor condition application reflect that the proffered position is a
preschool teacher. As such, for the purposes of this proceeding, the proffered position is that of a preschool
teacher. '

It is additionally noted that the petitioner was put on notice of required evidence and given a reasonable
opportunity to provide it for the record before the visa petition was adjudicated. The petitioner failed to
submit the requested evidence and now submits it on appeal. However, the AAO will not consider this
evidence for any purpose. See Matter of Soriano, 19 1&N Dec. 764 (BIA 1988); Matter of Obaigbena, 19
I&N Dec. 533 (BIA 1988). The appeal will be adjudicated based on the record of proceeding before the
director.

Section 214(i)(1) of the Act, 8 U.S.C. § 11843)(D), déﬁnes the term "specialty occupation” as an occupation
that requires:

(A) theoretical and practical application of a body of highly specialized knowledge, and

®B) attainment of a bachelor’s or higher degree in the specific specialty (or its equivalent)
as a minimum for entry into the occupation in the United States.
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Pursuant to 8 C.F.R. § 214.2(h)(4)(iii)(A), to qualify as a specialty occupation, the position must meet one of
the following criteria:

(1) A baccalaureate or higher degree or its equivalent is normally the minimum requirement
for entry into the particular position;

(2) The degree requirement is common to the industry in parallel positions among similar
organizations or, in the alternative, an employer may show that its particular position is
o complex or unique that it can be performed only by an individual with a degree;

(3) The employer normally requires a degree or its equivalent for the position; or

(4) The nature of the specific duties is so specialized and complex that knowledge required to
perform the duties is usually associated with the attainment of a baccalaureate or higher
degree.

Citizenship and Immigration Services (CIS) interprets the term “degree” in the criteria at 8 C.F.R.
§ 214.2(h)(4)(iii)(A) to mean not just any baccalaureate or higher degree, but one in a specific specialty that is
directly related to the proffered position.

The petitioner is seeking the beneficiary’s services as a preschool teacher. Evidence of the beneficiary’s
duties includes: the I-129 petition; the petitioner’s August 28, 2002 letter in support of the petition; and the

building a bridge or mixing colors when painting); and using a less structured approach to teach students,
including small group lessons, one-on-one instruction, and learning sessions through creative activities, such
as art, dance, and music. Although not explicitly stated, it appears that the petitioner requires a baccalaureate
degree or its equivalent in early childhood education for the proffered position.

Upon review of the record, the petitioner has established none of the four criteria outlined in 8 C.FR.
§ 214.2(h)(4)(iii)(A). Therefore, the proffered position is not a specialty occupation.
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The AAO turns first to the criteria at 8 CFR. § 214.2(h)(4)(i1i)(A)(/) and (2): a baccalaureate or higher
degree or its equivalent is the normal minimum requirement for entry into the particular position; a degree
requirement is common to the industry in parallel positions among similar organizations; or a particular
position is so complex or unique that it can be performed only by an individual with a degree.

Factors often considered by CIS when determining these criteria include: whether the Handbook reports that the
industry requires a degree; whether the industry’s professional association has made a degree a minimum entry
requirement; and whether letters or affidavits from firms or individuals in the industry attest that such firms
"routinely employ and recruit only degreed individuals." See Shanti, Inc. v. Reno, 36 F. Supp. 2d 1151, 1165
(D.Min. 1999)(quoting Hird/Blaker Corp. v. Slattery, 764 F. Supp. 872, 1102 (S.D.N.Y. 1991)).

The AAO routinely consults the Handbook for its information about the duties and educational requirements of
particular occupations. The AAO does not concur with counsel that the proffered position is that of a specialty
occupation. No evidence in the Handbook, 2004-2005 edition, indicates that a baccalaureate or higher degree, or
its equivalent, is required for a private preschool teacher. Furthermore, the record contains no evidence that the
State of California requires private preschool teachers to hold a baccalaureate degree or its equivalent. It is noted
that the Handbook, 1998-1999 edition, states at page 334: “Other schools require their own specialized
training. Montessori preschool teachers must complete an additional year of training after receiving their
bachelor's degree in early childhood education or a related field. . . .” A review of the Job qualifications for
various Montessori preschool teachers on Internet websites, however, conflicts with this information. For
example, a review of the website at http://www.sunlandpreschool.com/emplovment.html finds that Rainbow
Montessori School has no requirement of a baccalaureate degree for its “preschool teacher — lead teacher”
position. In fact the job advertisement states, in part: “If you have the qualifications, can make great lesson
plans and are willing to learn the Montessori method (even if you don’t have the qualification), then Rainbow
Montessori is for you!” (Emphasis added.) A review of another website, http://www.teachers.net/
Jobs/jobboard/SW/ 12.02.04.10.51..08.html also finds that another Montessori school, La Petite Academy in
Tucson, Arizona, does not require a baccalaureate degree for its preschool teachers. The qualifications are a
high school diploma or GED, and prior experience working in a childcare center.,

It is further noted that the beneficiary does not hold a baccalaureate degree from an accredited U.S. college or
university in any field of study, or a foreign degree determined to be equivalent to a baccalaureate degree
from a U.S. college or university in any field of study. Although the record contains an evaluation from a

’

the evaluation is based upon the beneficiary’s training and work experience. A credentials evaluation service
may not evaluate an alien’s work experience or training; it can only evaluate educational credentials. See
8 CFR.§ 214.2(h)(4)(iii)(D)(3). Thus, the evaluation carries no weight in these proceedings. Matter of Sea,
Inc., 19 1&N Dec. 817 (Comm. 1988).

The record indicates that CIS approved another petition that had been previously filed on behalf of the
beneficiary. The director's decision does not indicate whether he reviewed the prior approval of the other
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e.g. Matter of Church Scientology International, 19 1&N Dec. 593, 597 (Comm. 1988). It would be absurd to
suggest that CIS or any agency must treat acknowledged errors as binding precedent. Sussex Engg. Lid v.
Montgomery, 825 F.2d 1084, 1090 (6th Cir. 1987), cert. denied, 485 U.S. 1008 (1988).

behalf of the beneficiary, the AAO would not be bound to follow the contradictory decision of a service
center. Louisiana Philharmonic Orchestra v. INS, 2000 WL 282785 (E.D. La.), affd, 248 F.3d 1139 (5th Cir.
2001), cert. denied, 122 S.Ct. 51 (2001).

The AAO now turns to the criterion at 8 C.F.R. § 214.2(h)(4)(iii)(A)(3) ~ the employer normally requires a
degree or its equivalent for the position. The record contains a document entitled “List of current employees with
degrees” that lists the beneficiary having a bachelor’s degree, and another employee having an “AA Degree
working on Bachelor’s degree.” As such, it does not appear that the petitioner normally requires a bachelor’s
degree or its equivalent for the proffered position. The petitioner, therefore, has not established the criteria set
forthat 8 CFR. § 214.2(h)(4)(iii)(A)(3).

Finally, the AAO turns to the criterion at 8 C.F.R. § 214.2(h)(4)(iii)(A)(4) — the nature of the specific duties is

S0 specialized and complex that knowledge required to perform the duties is usually associated with the
attainment of a baccalaureate or higher degree.

As related in the discussion above, the petitioner has failed to establish that the proffered position is a
specialty occupation. Accordingly, the AAO shall not disturb the director’s denial of the petition.

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act, 8 U.S.C. § 1361.
The petitioner has not sustained that burden.

ORDER: The appeal is dismissed. The petition is denied.



