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DISCUSSION: The director of the service center denied the nonimmigrant visa petition and the matter is now
before the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed. The petition will be
denied.

The petitioner operates retail stores. It seeks to employ the beneficiary as a store manager. The petitioner,
therefore, endeavors to classify the beneficiary as a nonimmigrant worker in a specialty occupation pursuant to
section 101(a)(15)(H)(i)(b) of the Immigration and Nationality Act (the Act), 8 U.S.C. § 1101(a)( 15)(H)(i)(b).

The director denied the petition because the proffered position is not a specialty occupation. On appeal,
counsel submits a brief and additional evidence.

Section 214(i)(1) of the Act, 8 U.S.C. § 1184(i)(1), defines the term "specialty occupation” as an occupation
that requires:

A) " theoretical and practical application of a body of highly specialized knowledge, and

B) attainment of a bachelor’s or higher degree in the specific specialty (or its equivalent)
as a minimum for entry into the occupation in the United States.

Pursuant to 8 CF.R. § 214.2(h)(4)(iii)(A), to qualify as a specialty occupation, the position must meet one of the
following criteria:

(1) A baccalaureate or higher degree or its equivalent is normally the minimum requirement
for entry into the particular position;

(2) The degree requirement is common to the industry in parallel positions among similar
organizations or, in the alternative, an employer may show that its particular position is
so complex or unique that it can be performed only by an individual with a degree;

(3) The employer normally requires a degree or its equivalent for the position; or

(4) The nature of the specific duties is so specialized and complex that knowledge required
to perform the duties is usually associated with the attainment of a baccalaureate or
higher degree.

Citizenship and Immigration Services (CIS) interprets the term “degree” in the criteria at 8 C.F.R.
§ 214.2(h)(4)(iii)(A) to mean not just any baccalaureate or higher degree, but one in a specific specialty that is
directly related to the proffered position.

The record of proceeding before the AAO contains: ( 1) Form 1-129 and supporting documentation; (2) the
director’s request for additional evidence; (3) the petitioner’s response to the director’s request; (4) the
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director’s denial letter; and (5) Form I-290B and supporting documentation. The AAO reviewed the record in
its entirety before issuing its decision.

The petitioner is seeking the beneficiary’s services as a store manager of two retail stores. Evidence of the
beneficiary’s duties includes: the Form I-129; the attachments accompanying the Form I-129; the company
support letter; and the petitioner’s response to the director’s request for evidence. According to this evidence,
the beneficiary would perform duties that entail directing and controlling subordinate managers; achieving
merchandising objectives; formulating and implementing pricing policies and the sale of merchandise;
negotiating and approving contracts for security maintenance and cleaning; developing the franchise
operation by establishing a financial base and formulating the business structure; negotiating with domestic
suppliers and establishing credit terms; coordinating the logistical movement of merchandise; and purchasing
foreign goods and gauging the exchange rate. The petitioner stated that the beneficiary qualifies for the
proposed position based on his education and work experience.

The director was not persuaded that the proposed position requires a baccalaureate degree.

On appeal, counsel submits copies of the Form 941, Employer’s Quarterly Federal Tax Return, and payroll
records for January through August 2003.

Upon review of the record, the petitioner has established none of the four criteria outlined in 8 C.E.R.
§ 214.2(h)(4)(iii)(A). Therefore, the proffered position is not a specialty occupation.

The AAO first considers the criteria at 8 C.F.R. §§ 214.2(h)(4)(iii)(A)(1) and (2): a baccalaureate or higher
degree or its equivalent is the normal minimum requirement for entry into the particular position; a degree
requirement is common to the industry in parallel positions among similar organizations; or a particular
position is so complex or unique that it can be performed only by an individual with a degree. Factors often
considered by CIS when determining these criteria include: whether the Department of Labor’s Occupational
Outlook Handbook (the Handbook) reports that the industry requires a degree; whether the industry’s professional
association has made a degree a minimum entry requirement; and whether letters or affidavits from firms or
individuals in the industry attest that such firms "routinely employ and recruit only degreed individuals." See
Shanti, Inc. v. Reno, 36 F. Supp. 2d 1151, 1165 (D.Minn. 1999)(quoting Hird/Blaker Corp. v. Sava, 712 F. Supp.
1095, 1102 (S.D.N.Y. 1989)).

In determining whether a position qualifies as a specialty occupation, CIS looks beyond the title of the
position and determines, from a review of the duties of the position and any supporting evidence, whether the
position actually requires the theoretical and practical application of a body of highly specialized knowledge,
and the attainment of a baccalaureate degree in a specific specialty as the minimum for entry into the
occupation as required by the Act. The AAO routinely consults the Handbook for its information about the
duties and educational requirements of particular occupations.
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As described by the petitioner, the duties of the proposed position are performed by general and operations
managers as those occupations are depicted in the Handbook under the occupational classification of top
executives. The Handbook states:

In smaller organizations, such as independent retail stores or small manufacturers, a partner,
owner, or general manager often is responsible for purchasing, hiring, training, quality
control, and day-to-day supervisory duties.

The Handbook also reports:

General and operations managers plan, direct, or coordinate the operations of companies or
public and private sector organizations. Their duties include formulating policies, managing
daily operations, and planning the use of materials and human resources, but are too diverse
and general in nature to be classified in any one area of management or administration, such
as personnel, purchasing, or administrative services.

With regard to the educational requirements of general and operations managers, the Handbook indicates:

The formal education and experience of top executives varies as widely as the nature of their
responsibilities. Many top executives have a bachelor’s or higher degree in business
administration or liberal arts.

Because the educational requirements of top executives, including operations and general managers, vary
widely, the petitioner fails to establish that the proposed position, which resembles a general and operations
manager, requires a baccalaureate or higher degree or its equivalent in a specific specialty as the normal
minimum requirement for entry into the particular position. No evidence indicates that the nature of the
proposed position’s responsibilities would require a candidate to hold a specific baccalaureate degree. The
record reveals that the petitioner failed to respond to the director’s request for information regarding the
petitioner’s employees, and did not complete Part 5 of the Form I-129: it did not indicate its type of business,
gross annual income, net annual income, year of establishment, dates it intends to employ the beneficiary,
wages to be paid to the beneficiary, and a nontechnical description of the proposed position. Failure to submit
requested evidence that precludes a material line of inquiry shall be grounds for denying the petition. 8 C.F.R.
§ 103.2(b)(14).

No evidence establishes the second criterion - that a specific degree requirement is common to the industry in
parallel positions among similar organizations or shows that the proffered position is so complex or unique
that it can be performed only by an individual with a degree. As already discussed, the Handbook reveals that
the proposed position is performed by operations and general managers, which are occupations that do not
require a specific baccalaureate degree. In addition, no evidence suggests that the nature of the proposed
position’s responsibilities would require a candidate to possess a specific baccalaureate degree.
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No evidence establishes the third criterion at 8 C.F.R. § 214.2(h)(4)(iii}(A): that the petitioner normally
requires a degree or its equivalent for the position. ‘

The fourth criterion at 8 C.F.R. § 214.2(h)(4)(iii)(A) requires that the petitioner establish that the nature of the
specific duties is so specialized and complex that the knowledge required to perform the duties is usually
associated with the attainment of a baccalaureate or higher degree. The Handbook discloses that the proposed
position is performed by operations and general managers, which are occupations that do not require a
specific baccalaureate degree. As already discussed in this decision, no evidence suggests that the nature of
the proposed position’s responsibilities are so specialized and complex as to require a candidate to possess a
specific baccalaureate degree

As related in the discussion above, the petitioner has failed to establish that the proffered position is a
specialty occupation. Accordingly, the AAO shall not disturb the director’s denial of the petition.

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act, 8 U.S.C. § 1361.
The petitioner has not sustained that burden.

ORDER: The appeal is dismissed. The petition is denied.



