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DISCUSSION: The service center director denied the nonimmigrant visa petition and the matter is now before
the Administrative Appeals Office (AAQ) on appeal. The appeal will be dismissed. The petition will be denied.

The petitioner is a skilled nursing facility. It seeks to employ the beneficiary as a clinical training coordinator,
and endeavors to classify her as a nonimmigrant worker in a specialty occupation pursuant to section
101(a)(15)(H)(i)(b) of the Immigration and Nationality Act (the Act), 8 U.S.C. § 1 101(@)(15)(H)()(b).

The director denied the petition because the beneficiary did not qualify to perform the duties of a specialty
occupation. On appeal, the petitioner submits a brief stating that the beneficiary qualifies to perform the duties of
a specialty occupation.

The director’s determination denying the 1-129 petition was based solely on the beneficiary’s qualifications to
perform the duties associated with that occupation. The only issue to be discussed in this proceeding is
whether the beneficiary is qualified to perform the duties of a specialty occupation.

Section 101(a)(15)(H)(i)(b) of the Act, 8 U.S.C. § 1101(a)(15)(H)(iXb), provides, in part, for the
classification of qualified nonimmigrant aliens who are coming temporarily to the United States to perform
services in a specialty occupation.

Section 214(i)(2) of the Act, 8 U.S.C. § 1184(i)(2), states that an alien applying for classification as an H-1B
nonimmigrant worker must possess:

(A) full state licensure to practice in the occupation, if such licensure is required to
practice in the occupation,

(B) completion of the degree described in paragraph (1)(B) for the occupation, or
(C) (1) experience in the specialty equivalent to the completion of such degree, and

(i) recognition of expertise in the specialty through progressively responsible
positions relating to the specialty.

Pursuant to 8 C.F.R. § 214.2(h)(4)(iii)(C), to qualify to perform services in a specialty occupation, the alien
must meet one of the following criteria:

(1) Hold a United States baccalaureate or higher degree required by the specialty occupation
from an accredited college or university;

(2) Hold a foreign degree determined to be equivalent to a United States baccalaureate or
higher degree required by the specialty occupation from an accredited college or
university;

(3) Hold an unrestricted State license, registration or certification which authorizes him or
her to fully practice the specialty occupation and be immediately engaged in that
specialty in the state of intended employment; or

(4) Have education, specialized training, and/or progressively responsible experience that is
equivalent to completion of a United States baccalaureate or higher degree in the
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specialty occupation, and have recognition of expertise in the specialty through
progressively responsible positions directly related to the specialty.

Pursuant to 8 CFR. § 214.2(h)(4)(iiiY(D), for purposes of paragraph (h)(4)(iii)(C)(4) of this section,
equivalence to completion of a United States baccalaureate or higher degree shall mean achievement of a
level of knowledge, competence, and practice in the specialty occupation that has been determined to be equal
to that of an individual who has a baccalaureate or higher degree in the specialty and shall be determined by
one or more of the following:

(1) An evaluation from an official who has authority to grant college-level credit for
training and/or experience in the specialty at an accredited college or university which
has a program for granting such credit based on an individual’s training and/or work
experience;

(2) The results of recognized college-level equivalency examinations or special credit
programs, such as the College Level Examination Program (CLEP), or Program on
Noncollegiate Sponsored Instruction (PONSI);

(3) An evaluation of education by a reliable credentials evaluation service which specializes
in evaluating foreign educational credentials;

(4) Evidence of certification or registration from a nationally-recognized professional
association or society for the specialty that is known to grant certification or
registration to persons in the occupational specialty who have achieved a certain level
of competence in the specialty;

(5) A determination by the Service that the equivalent of the degree required by the
specialty occupation has been acquired through a combination of education, specialized
training, and/or work experience in areas related to the specialty and that the alien has
achieved recognition of expertise in the specialty occupation as a result of such training
and experience.

The director implicitly found that the proffered position is that of a nurse, and asked the petitioner to provide
evidence that the beneficiary was licensed to work as a nurse in the State of California. The petitioner
countered that the position offered was not that of a nurse, but that of a clinical training coordinator, and did
not require a nursing license. The petitioner did not, however, provide a statement from California nurse
licensing authorities confirming that a license was not required. The proffered position requires the
beneficiary to: develop clinical training programs for nurses and nursing assistants; develop policies and
procedures for the training of those employees; and assist the administrator and director of nursing services in
assuring that all nursing procedures and policies are reinforced. The duties detailed do appear to be those
performed by nursing personnel in the industry. The Department of Labor’s Occupational Outloock Handbook
(Handbook) notes that:

Some nurses move into the business side of health care. Their nursing expertise and experience
on a healthcare team equip them with the ability to manage ambulatory, acute, home health, and
chronic care services. Employers ~ including hospitals, insurance companies, pharmaceutical
manufacturers, and managed care organizations, among others — need RNs for health planning
and development, marketing, consulting, policy development, and quality assurance. . . .
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The position offered appears to be an administrative nursing position and would, accordingly, require a
nursing license.

The petitioner submitted, on appeal, evidence that the beneficiary obtained her registered nurse license on
December 9, 2003. The petition was filed on July 31, 2002. As noted above, Section 214(i)(2) of the Act,
8 U.S.C. § 1184(i)(2), states that an alien applying for classification as an H-1B nonimmigrant worker must
possess:

(A) full state licensure to practice in the occupation, if such licensure is required to
practice in the occupation . . .

The beneficiary must be qualified to perform the duties of the proffered position at the time the Form [-129
petition is filed, and authorized to fully perform the duties of the position and engage in that employment in
the state of intended employment. The beneficiary did not possess appropriate licensing when the initiating
petition was filed, obtaining the required license approximately five months thereafter. The beneficiary may
not, therefore, be deemed qualified to perform the duties of the position for the purpose of this adjudication.

Beyond the decision of the director, a review of the Handbook finds no requirement of a baccalaureate or
higher degree in a specialized area for employment in the proffered position. CIS often looks to the
Department of Labor’s Occupational Outlook Handbook (Handbook) when determining whether a
baccalaureate or higher degree or its equivalent is normally the minimum requirement for entry into a
particular position. In the 2004-2005 edition of the Handbook at 302, the Handbook states the following
about the training and educational requirements for registered nurse positions:

There are three major educational paths to registered nursing: a bachelor’s of science
degree in nursing (BSN), an associate degree in nursing (ADN), and a diploma. BSN
programs, offered by colleges and universities, take about 4 years to complete. . . . ADN
programs, offered by community and junior colleges, take about 2 to 3 years to complete. . . .
Diploma programs, administered in hospitals, last about 3 years. . . . Generally, licensed
graduates of any of the three types of educational programs qualify for entry-level positions as
staff nurses. /d ar 302.

.. . [Slome career paths are open only to nurses with bachelor’s or advanced degrees. A
bachelor’s degree often is necessary for administrative positions and is a prerequisite for
admission to graduate nursing programs in research, consulting, teaching, or a clinical
specialization.

The Handbook does not elaborate on administrative nursing positions within this classification, although the
Handbook does note:

Some nurses move into the business side of health care. Their nursing expertise and
experience on a healthcare team equip them with the ability to manage ambulatory, acute, home
health, and chronic care services. Employers — including hospitals, insurance companies,
pharmaceutical manufacturers, and managed care organizations, among others — need RNs for
health planning and development, marketing, consulting, policy development, and quality
assurance. . . .
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Any of the three career paths noted above are sufficient for the beneficiary to perform the duties associated
with the offered position. Experience and good performance can lead to promotion for a registered nurse to
more responsible positions, such as assistant head nurse or head nurse/nurse supervisor. Likewise, good
performance and experience can equip a nurse to perform the duties of a clinical training coordinator in the
healthcare field. There is no requirement, however, that a nurse, or any other healthcare professional
performing the duties of an in service coordinator, have a baccalaureate or higher degree or its equivalent as a
minimum requirement for entry into that position. The criterion at 8 C.F.R. § 214.2(h)(4)(1i1)(A) 1) has not
been established.

The record does not establish that a degree requirement is common to the industry in parallel positions among
similar organizations, or that the petitioner normally requires a degree or its equivalent in a specific specialty
for entry into the offered position. The petitioner has not established the referenced criteria at 8 C.F.R.
§ 214.2(h)(4)(ii1)(AX2) or (3).

Finally, the duties of the proffered position appear to be routine for nurses/training coordinators in the
industry. They are not so complex or unique that they can be performed only by an individual with a degree
in a specific specialty. Nor are they so specialized or complex that knowledge required to perform them is
usually associated with the attainment of a baccalaureate or higher degree in a specific specialty. The
petitioner has failed to established the referenced criteria at 8 C.F.R. §8§ 214.2(h)(4)(ii1)(AX2) or (4). The
position offered, therefore, does not appear to qualify as a specialty occupation. For this additional reason,
the petition may not be approved.

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act, 8 U.S.C. § 1361.
The petitioner has failed to sustain that burden and the appeal shall accordingly be dismissed.

ORDER: The appeal is dismissed. The petition is denied.



