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DISCUSSION: The Director of the Vermont Service Center denied the nonimmigrant visa petition and the
Administrative Appeals Office (AAQO) dismissed a subsequent appeal. The matter is again before the AAO
on motion to reopen or reconsider. The motion will be dismissed.

The petitioner is an educational center that seeks to employ the beneficiary as a kindergarten teacher. The
director denied the petition on the basis that the petitioner had not filed a timely certified labor condition
application (Form ETA 9035).

On motion, counsel states that the director determined that the petitioner had not filed a timely Form ETA
9035; that the petitioner obtained a certified Form ETA 9035 nearly 10 months after the petition was filed;
and that a visa petition may not be approved at a future date after the petitioner or beneficiary becomes
eligible under a new set of facts. Matter of Michelin Tire Corp., 17 I&N Dec. 248 (Reg. Comm. 1978).
Counsel also states that the director determined that the beneficiary was out of status at the time of filing, and
that the AAO failed to consider that CIS has discretion to change the status of an alien whose status has
expired before the application or petition was filed under 8 C.F.R. § 248.1(a)(1).

A motion to reopen must state the new facts to be proved in the reopened proceeding and be supported by
affidavits or other documentary evidence. 8 C.F.R. § 103.5(a)(2). A motion to reconsider must: (1) state the
reasons for reconsideration and be supported by any pertinent precedent decisions to establish that the
decision was based on an incorrect application of law or Citizenship and Immigration Services (CIS) policy;
and (2) establish that the decision was incorrect based on the evidence of record at the time of the initial
decision. 8 C.F.R. § 103.5(a)(3).

On motion, counsel states the grounds of the AAO’s December 16, 2003 decision. However, counsel does
not state the new facts to be proved in the reopened proceeding. Nor does counsel indicate any reasons for
reconsideration of the AAO’s decision. Accordingly, counsel fails to satisfy the requirements of a motion to
reopen or a motion to reconsider as described under the regulations at 8 C.F.R. §§ 103.5(a)(2) and (3).

A motion that does not meet applicable requirements shall be dismissed. 8 C.F.R. § 103.5(a)(4). In visa
petition proceedings, the burden of proving eligibility for the benefit sought remains entirely with the
petitioner. Section 291 of the Act, 8 U.S.C. § 1361. The petitioner has not met that burden.

ORDER: The motion is dismissed. The previous decision of the AAO, dated December 16, 2003, is affirmed.
The petition is denied.



