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DISCUSSION: The service center director denied the nonimmigrant visa petition. The matter was reopened
and denied again by the service center director. It is now on appeal before the Administrative Appeals Office
(AAQ). The appeal will be rejected.

The petitioner is & dairy farm. It seeks to employ the beneficiary as an administrative analyst and to
classify her 2s a nonimmigrant worker in a specialty occupation pursuant to section 101(a)(15)(HD)(I)(b) of
the Immigration and Nationality Act, 8 U.S.C. § 1101(a)(15)(E))(b).

The director denied the petition for the second time on May 18, 2004, finding that the proffered position
does not qualify as a specialty occupation.

As provided in 8 C.ER. § 103.3(a)(2)(1), an appeal together with the fee specified in 8 C.F.R. § 103.7
must be filed “with the office where the unfavorable decision was made” within 30 days of the date the
decision was served. Three additional days are allowed for an appeal if the notice of decision was served
by mail. See 8 C.F.R. § 103.5a(b). Since the notice of decision was mailed to the petitioner in this case, a
33-day appeal period applies. Furthermore, if the last day of the appeal period falls on a weekend or a
holiday, the deadline is extended until the next working day. See 8 CF.R. § 1.1(h).

The service center decision was issued on May 18, 2004 and served by mail. Under the regulations,
therefore, the service center was the proper office to receive an appeal and the filing deadline for an
appeal was Monday, June 21, 2004. The petitioner’s appeal (Form [-290B) bears a receipt stamp showing
that it was received by the AAO on June 17, 2004. Thus, the appeal was initially mailed to the wrong
office. The AAO returned the appeal to counsel, who subsequently resubmitted it to the service center.
The appeal form bears a second stamp showing that it was received by the service center on July 12,
2004. Thus, the petitioner’s appeal was filed with the proper office 21 days after the deadline of June 21,
2004. The regulation at 8 C.F.R. § 103.3(a)(2)(v)(B)(I) provides that “Jaln appeal which is not filed
within the time allowed must be rejected as improperly filed.” !

! Even if the appeal had been timely filed, it would not provide grounds for overturning the director’s decision. On
the appeal form counsel asserted that the director “erroneously concluded that the position set forth in the
petitioner’s appiication does not require a baccalaureate degree.” Thoiigh counsel indicated that a brief and/or
evidence would be submitted to the AAO within 30 days, no such brief or evidence weas received thereafter. In a
telefax to the AAO on June 14, 2005, counsel stated that he was resubmitting a brief and extensive evidence that had
originally been sent to the AAQ in March 2004. Those materials were received by the AAC on June 23, 2005.
Counsel aisc submitted a new brief, dated June 13, 2005, which he described as “essentially the same as the one
previousiy filed.”

The regulaticn at 8 C.F.R. § 103.3(a)(2)(vi) states that an appealing party “may submit a brief with Form I-2900B.”
The regulation at 8 C.F.R. § 103.3(a)(2)(vii) provides that adcitional time may be granted to submit a brief under the
{ollowing conditions:

The affected party may make a written request to the AA[O] for additional time to submit a brief.
The AA[O] may, for good cause shown, allow the affected party additional time to submit one.

Neither counsel nor the petitiorer made a written request to the AAO for additional time, beyond the 30 days
indicated on Form 1-290B, to file an appeal brief. Nor have they shown good cause why the new brief submitted in
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The regulation at 8 C.E.R. § 103.3(a)(2)(v)(B)(2) states that if an untimely appeal meets the requirements
of a motion to reopen or a motion to reconsider, the appeal must be treated as a motion and a decision
must be made on the merits of the case. The official having jurisdiction over a motion is the official who
made the last decision in the proceeding, in this case the service center director. See 8 C.F.R. § 103.3
()(1)(i1). The director declined to treat the late appeal as a motion and forwarded the matter to the AAO.

Since the appeal was not timely filed with the service center, it must be rejected.

ORDER: The appeal is rejected.

Jure 2005, nearly one year after the appeal was filed, should be considered a: this time. As for the materials from
March 2004, which counsel has resubmitted, this documentation was already in the record and fuily considered by
the director prior to his decision of May 18, 2004, denying the petition for ‘he second time. Accordingly, they add
nothing new to the record.

As specified in 8 C.FR. § 103.3(2)(1)(v), “[aln officer to whom an appeal is taken shall summarily dismiss any
appeal when the party corcerned fails to identify specifically any erroneous conclusion of law or statement of fact
for the appeal.” The petitioner did not specifically identify any erroneous conclusion of law or statement of fact in
the decision of May 18, 2004. Therefore, even if the appeal had been timely filed, it would still be summarily
dismissed.



