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INSTRUCTIONS: 

This is the decision of the Administrative Appeals Office in your case. All documents have been returned to 
the office that originally decided your case. Any further inquiry must be made to that office. 
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DISCUSSION: The service center director denied the nonimmigrant visa petition and the matter is now before 
the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed. The petition will be denied. 

The petitioner is a dental office that seeks to employ the beneficiary as a dental specialistlresearcher. The 
petitioner endeavors to classify the beneficiary as a nonirnrnigrant worker in a specialty occupation pursuant to 
8 10 l(a)(l S)(H)(i)(b) of the Immigration and Nationality Act (the Act), 8 U.S.C. 4 1 101 (a)(l S)(H)(i)(b). 

The director denied the petition because the proffered position is not a specialty occupation. On appeal, 
counsel submits a brief. 

Section 2 14(i)(l) of the Act, 8 U.S.C. 5 1 1 84(i)(l), defines the term "specialty occupation" as an occupation 
that requires: 

(A) theoretical and practical application of a body of highly specialized knowledge, and 

(B) attainment of a bachelor's or higher degree in the specific specialty (or its equivalent) 
as a minimum for entry into the occupation in the United States. 

Pursuant to 8 C.F.R. 4 214.2(h)(4)(iii)(A), to qualify as a specialty occupation, the position must meet one of 
the following criteria: 

(1) A baccalaureate or higher degree or its equivalent is normally the minimum requirement 
for entry into the particular position; 

(2) The degree requirement is common to the industry in parallel positions among similar 
organizations or, in the alternative, an employer may show that its particular position is 
so complex or unique that it can be performed only by an individual with a degree; 

(3) The employer normally requires a degree or its equivalent for the position; or 

(4) The nature of the specific duties is so specialized and complex that knowledge required to 
perform the duties is usually associated with the attainment of a baccalaureate or higher 
degree. 

Citizenship and Immigration Services (CIS) interprets the term "degree" in the criteria at 8 C.F.R. 
9 214.2(h)(4)(iii)(A) to mean not just any baccalaureate or higher degree, but one in a specific specialty that is 
directly related to the proffered position. 

The record of proceeding before the AAO contains: (1) Form 1-129 and supporting documentation; (2) the 
director's request for additional evidence; (3) the petitioner's response to the director's request; (4) the 
director's denial letter; and (5) Form I-290B and supporting documentation. The AAO reviewed the record in 
its entirety before issuing its decision. 

The petitioner is seeking the beneficiary's services as a dental specialistlresearcher. Evidence of the 
beneficiary's duties includes: the 1-129 petition; the petitioner's February 15, 2002 letter in support of the 
petition; and the petitioner's response to the director's request for evidence. According to this evidence, the 
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beneficiary would perform duties that entail: performing a variety of patient care and office duties; 
administering and directing the activities of the dental practice; administering a dental program; conducting 
research to determine the cause and effect of and preparing a complete analysis of the patients' diseases; 
conferring with clinical staff to formulate policies and recommend procedural changes; hiring, firing, and 
evaluating personnel; providing improved sanitary procedures; overseeing the billing of patients and 
insurance companies; and coordinating with dental laboratories. Although not explicitly stated, it appears that 
the petitioner requires a baccalaureate degree or its equivalent in dental medicine for the proffered position. 

The director found that, upon review of the description of a dentist's duties in the Department of Labor's 
Occupational Outlook Handbook (Handbook), the petitioner's claim that the dentist needs a dental 
specialist/researcher to aid with the analysis of the patients' records is not convincing. The director further 
found that the petitioner had not established that the proffered position is primarily that of a health services 
manager. The director concluded that the petitioner did not establish that there was a bona fide position that 
can be considered a specialty occupation. 

On appeal, counsel states, in part, that the proposed duties, which entail performing research in areas such as 
oral cancer, are so complex as to require a baccalaureate degree in dental medicine. Counsel states further that 
the record contains job advertisements to demonstrate that the degree requirement is industry wide. 

Upon review of the record, the petitioner has established none of the four criteria outlined in 8 C.F.R. 
g 2 14.2(h)(4)(iii)(A). Therefore, the proffered position is not a specialty occupation. 

The AAO turns first to the criteria at 8 C.F.R. 5 214.2(h)(4)(iii)(A)(l) and (2): a baccalaureate or higher 
degree or its equivalent is the normal minimum requirement for entry into the particular position; a degree 
requirement is common to the industry in parallel positions among similar organizations; or a particular 
position is so complex or unique that it can be performed only by an individual with a degree. 

Factors often considered by CIS when determining these criteria include: whether the Handbook reports that the 
industry requires a degree; whether the industry's professional association has made a degree a minimum entry 
requirement; and whether letters or affidavits from firms or individuals in the industry attest that such firms 
"routinely employ and recruit only degreed individuals." See Shanti, Inc. v. Reno, 36 F. Supp. 2d 115 1, 1165 (D. 
Minn. 1999)(quoting HirdLBlaker Corp. v. Suva, 712 F. Supp. 1095, 1 102 (S.D.N.Y. 1989)). 

Furthermore, to determine whether a particular job qualifies as a specialty occupation, CIS does not simply 
rely on a position's title. The specific duties of the proffered position, combined with the nature of the 
petitioning entity's business operations, are factors to be considered. CIS must examine the ultimate 
employment of the alien, and determine whether the position qualifies as a specialty occupation. Cf: Defensor 
v. Meissner, 201 F. 3d 384 (5"' Cir. 2000). The critical element is not the title of the position nor an 
employer's self-imposed standards, but whether the position actually requires the theoretical and practical 
application of a body of highly specialized knowledge, and the attainment of a baccalaureate or higher degree 
in the specific specialty as the minimum for entry into the occupation, as required by the Act. 

The director found that the proffered position is not bona fide and, therefore, that the proffered specialty 
occupation does not exist. An H-1B alien is coming temporarily to the United States to perform services in a 
specialty occupation. Section lOl(a)(lS)(H)(i)(b) of the Act, 8 U.S.C. lOl(a)(lS)(H)(i)(b). 8 C.F.R. 
3 214.2(h)(l)(ii)(B). In this case, the petitioning entity states that it is a dental office with seven employees 
and a gross annual income of $850,000. The petitioner claims that it will employ the beneficiary as a full-time 
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dental specialist/researcher. Because of inconsistencies in the record, however, the nature of the proffered 
position remains unclear. 

The petitioner's dentisdowner claimed in his February 15, 2002 letter that the beneficiary would be 
"performing a variety of patient care, and office duties." Information on the petition that was signed by the 
petitioner's dentisdowner on February 15, 2002, also describes the beneficiary's duties as "performing a 
variety of patient care, office and laboratory duties." This information conflicts with counsel's September 27, 
2002 letter, in which he states, in part: "[The beneficiary] will not be providing any patient care and will not 
have any contact with patients." The record, however, contains no explanation for these discrepancies. It is 
incumbent upon the petitioner to resolve any inconsistencies in the record by independent objective evidence. 
Any attempt to explain or reconcile such inconsistencies will not suffice unless the petitioner submits 
competent objective evidence pointing to where the truth lies. Doubt cast on any aspect of the petitioner's 
proof may, of course, lead to a reevaluation of the reliability and sufficiency of the remaining evidence 
offered in support of the visa petition. Matter of Ho, 19 I&N Dec. 582, 591-92 (BIA 1988). 

Regarding parallel positions in the petitioner's industry, the petitioner submitted Internet job postings. There 
is no evidence, however, to show that the employers issuing those postings are similar to the petitioner, or that 
the advertised positions are parallel to the instant position. The majority of the advertisements are for 
medical/research positions in the pharmaceutical, manufacturing, and medical research industries. None of the 
advertising employers is a dental office. Thus, the advertisements have no relevance. 

The record also does not include any evidence from professional associations regarding an industry standard, 
or documentation to support the complexity or uniqueness of the proffered position. The petitioner, therefore, 
has not established the criteria set forth at 8 C.F.R. 9 214.2(h)(4)(iii)(A)(I) or (2). 

The AAO now tums to the criterion at 8 C.F.R. $ 214.2(h)(4)(iii)(A)(3) - the employer normally requires a 
degree or its equivalent for the position. As the record indicates that the proffered position is a new position, the 
petitioner, therefore, has not established the criteria set forth at 8 C.F.R. 214.2(h)(4)(iii)(A)(3). 

Finally, the AAO tums to the criterion at 8 C.F.R. 9 214.2(h)(4)(iii)(A)(#) - the nature of the specific duties is 
so specialized and complex that knowledge required to perform the duties is usually associated with the 
attainment of a baccalaureate or higher degree. 

As the nature of the proffered position is unclear, the petitioner has not established that the duties are so 
specialized and complex as to require the highly specialized knowledge associated with a baccalaureate or 
higher degree, or its equivalent, in a specific specialty. Therefore, the evidence does not establish that the 
proffered position is a specialty occupation under 8 C.F.R. 9 214.2(h)(4)(iii)(A)(4). 

Based on the conflicting information related in the discussion above, the petitioner has failed to establish that 
it will be able to employ the beneficiary as a full-time dental specialist/researcher, and that the beneficiary 
will be coming to perform services in a specialty occupation, in accordance with Section I0 1 (a)(l 5)(H)(i)(b) 
of the Act, 8 U.S.C. 3 lOl(a)(lS)(H)(i)(b). Accordingly, the AAO shall not disturb the director's denial of the 
petition. 
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The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act, 8 U.S.C. 5 1361 
The petitioner has not sustained that burden. 

ORDER: The appeal is dismissed. The petition is denied. 


