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DISCUSSION: The director of the California Service Center denied the nonimmigrant visa petition and the
Administrative Appeals Office (AAO) rejected the appeal. The matter is once again before the AAO on motion
to reconsider. The motion will be granted. The appeal will be dismissed. The petition will be denied.

The petitioner is a dental clinic with three employees. It seeks to employ the beneficiary as a dental
specialist/researcher pursuant to section 101(a)(15)(H)(1)(b) of the Immigration and N ationality Act (the Act),
8 US.C. § 1101(a)(15)(H)(i)(b). The director denied the petition because he determined the proffered
position did not meet the criteria required for classification as a specialty occupation.

To meet its burden of proof, the petitioner must establish that the job it is offering to the beneficiary meets the
following Statutory and regulatory requirements.

Section 214(i)(1) of the Immigration and Nationality Act (the Act), 8 US.C. § 1184(i)(1) defines the term
“specialty occupation” as one that requires:

(A) theoretical and practical application of a body of highly specialized knowledge, and

B) attainment of a bachelor’s or higher degree in the specific specialty (or its equivalent)
as a minimum for entry into the occupation in the United States.

The term “specialty occupation” is further defined at 8 CFR.§ 214.2(h)(4)(ii) as:

An occupation which requires theoretical and practical application of a body of highly
specialized knowledge in fields of human endeavor including, but not limited to, architecture,
engineering, mathematics, physical sciences, social sciences, medicine and health, education,
business specialties, accounting, law, theology, and the arts, and which requires the
attainment of a bachelor’s degree or higher in a specific specialty, or its equivalent, as a
minimum for entry into the occupation in the United States.

Pursuant to 8 C.F.R. § 214.2(h)(4)(iii)(A), to qualify as a specialty occupation, the position must meet one of
the following criteria:

(1) A baccalaureate or higher degree or its equivalent is normally the minimum
requirement for entry into the particular position;

(2) The degree requirement is common to the industry in parallel positions among
similar organizations or, in the alternative, an employer may show that its particular
position is so complex or unique that it can be performed only by an individua] with a
degree;

(3) The employer normally requires a degree or its equivalent for the position; or
4) The nature of the specific duties is so specialized and complex that knowledge

required to perform the duties is usually associated with the attainment of a
baccalaureate or higher degree.
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Citizenship and Immigration Services (CIS) interprets the term “degree” in the above criteria to mean not just
any baccalaureate or higher degree, but one in a specific specialty that is directly related to the proffered
position.

The record of proceeding before the AAO contains: (1) Form 1-129 and supporting documentation; (2) the
director’s request for evidence; (3) counsel’s response to the director’s request; (3) the director’s denial; (4)
Form 1-290B and supporting documentation; (5) the AAQ's rejection of the appeal; and (6) the petitioner’s
motion to reconsider. The AAQ reviewed the record in its entirety before reaching its decision.

To determine whether a particular job qualifies as a specialty occupation, CIS does not simply rely on a
position’s title. The specific duties of the proffered position, combined with the nature of the petitioning
entity’s business operations, are factors to be considered. CIS must examine the ultimate employment of the

alien, and determine whether the position qualifies as a specialty occupation. Cf. Defensor v. Meissner, 201
F. 3d 384 (5" Cir. 2000). The critical element is not the title of the position nor an employer’s self-imposed

The petitioner is seeking the beneficiary’s services as a dental specialist/researcher. Evidence of the
beneficiary’s duties includes: the I-129 petition; the petitioner's undated letter in support of the petition; and
the petitioner’s response to the director’s request for evidence. According to this evidence, the beneficiary

specialty occupation. Counse] asserts that the duties of the position are specialized and complex, and cannot
be performed by someone without a bachelor's degree.

Upon review of the record, the petitioner has established none of the four criteria outlined in 8 C.F.R.
§ 214.2(h)(4)(iii)(A). Therefore, the proffered position is not a specialty occupation.
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Upon review of the record, the petitioner has established none of the four criteria outlined in 8 C.F.R.
§ 214.2(h)(4)(iii)(A). Therefore, the proffered position is not a specialty occupation.

reports the industry requires a degree; whether the industry’s professional association has made a degree a
minimum entry requirement; and whether letters or affidavits from firms or individuals in the industry attest
that such firms “routinely employ and recruit only degreed individuals.” See Shanti, Inc. v. Reno, 36 F. Supp.
2d 1151, 1165 (D. Minn. 1999) (quoting Hird/Blaker Corp. v. Sava, 712 F. Supp. 1095, 1102 (S.D.N.Y.

Clinical managers have more specific responsibilities than do generalists, and have training or
experience in a specific clinical area. For example, directors of physical therapy are
experienced physical therapists, and most health information and medical record
administrators have g bachelor’s degree in health information or medical record
administration.  Clinica] managers establish and implement policies, objectives, and
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procedures for their departments; evaluate personnel and work; develop reports and budgets;
and coordinate activities with other managers.

In group medical practices, managers work closely with physicians. Whereas an office
manager may handle business affairs in smal] medical groups . . . .

The AAO does not find the proffered position to be closely aligned to the employment just described. While
the proffered position would require the beneficiary to perform administrative/managerial duties in a health
care setting, the description of the duties provided by the petitioner does not establish it as a medical or health
services manager responsible for directing the delivery of healthcare. Instead, the administrative duties of the
proffered position described by the petitioner — the direction of its dental practice in accordance with national
standards, administrative policies and OSHA guidelines, the hiring and evaluation of staff, the billing of

As described at page 21 of the Handbook, administrative services managers:

[plerform a broad range of duties in virtually every sector of the economy. They coordinate
and direct support services . . - . These workers manage the many services that allow
organizations to operate efficiently . . . .

In small organizations, a single administrative services anager may oversee all support
Services . . .. As the size of the firm increases, administrative services managers are more

Schools offer laboratory, clinical, and classroom instruction in subjects such as anatomy,
physiology, chemistry, microbiology, pharmacology, nutrition, radiography, histology (the
study of tissue structure), periodontology (the study of gum diseases), pathology, dental
materials, clinical dental hygiene and social and behavioral sciences.
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The Handbook, at page 22, states the following regarding the educational requirements for administrative
services managers:

Educational requirements for these managers vary widely, depending on the size and
complexity of the organization. In small organizations, experience may be the only
requirement needed to enter a position as office manager . . . . In large organizations,
however, administrative services managers normally are hired from outside and each position
has formal education and experience requirements . . . .

The educational requirements for dental hygienists are discussed at page 316:

Dental hygienists must be licensed by the State in which they practice. To qualify for
licensure, a candidate must graduate from an accredited denta] hygiene school and pass both a
written and clinical examination . . . .

[M]ost dental hygiene programs grant an associate degree, although some also offer a
certificate, a bachelor’s degree, or a master’s degree. A minimum of an associate degree or
certificate in dental hygiene is required for practice in a private dental office . . . .

On appeal, counsel contends that the Handbook indicates that a degree is required for the position of health
services manager. As noted, however, the proffered position has not been established to be a medical or
health services Mmanager.  Accordingly, the Handbook’s discussion of the degree requirement for this
occupation is not relevant to this proceeding.

criterion’s first prong, which stipulates that the degree requirement be established in parallel positions among
similar organizations. As a result, they do not establish that the positions for which they require a degree in
dentistry are parallel to the proffered position.
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The AAO next considers the criteria at 8 C.F.R. §§ 214.2(h)(4)(iii)(A)(3) and (4): the employer normally
requires a degree or its equivalent for the position; and the nature of the specific duties is so specialized and
complex that the knowledge required to perform the duties is usually associated with the attainment of a
baccalaureate or higher degree.

In assessing whether the petitioner has met its burden with regard to the fourth criterion — the nature of the
specific duties is so specialized and complex that the knowledge required to perform those duties is usually
associated with the attainment of a baccalaureate or higher degree — the AAO has again reviewed the duties of
the proffered position. This review has taken note of counsel’s statements regarding the position’s complex
and degree-specific tasks. However, the AAO finds no evidence in the record to establish that the

result, the AAO concludes that the petitioner has failed to establish that its proffered position meets the
specialized and complex threshold of the fourth criterion at 8 CFR.§ 214.2(h)(4)(iii)(A).

For the reasons related in the preceding discussion, the petitioner has failed to establish that the proffered
position meets the requirements for a specialty occupation set forth at 8 CFR. § 214.2(h)(4)(iii)(A).
Accordingly, the AAO shall not disturb his denial of the petition.

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act, 8 US.C.
§ 1361. The petitioner has not sustained that burden.

ORDER: The appeal is dismissed. The petition is denied.



