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DISCUSSION: The director denied the nonimmigrant visa petition and the matter is now before the
Administrative Appeals Office (AAO) on appeal. The appeal will be sustained. The petition will be
approved.

The petitioner is a daycare center and preschool that seeks to employ the beneficiary as a preschool
teacher. The petitioner, therefore, endeavors to classify the beneficiary as a nonimmigrant worker in a
specialty occupation pursuant to section 101(a)(15)(H)(i)(b) of the Immigration and Nationality Act (the
Act), 8 U.S.C. § 1101(a)(15)(H)(1)(b).

The director denied the petition on the basis that the petitioner had failed to establish that the proposed
position qualifies for classification as a specialty occupation. On appeal, counsel contends that the proposed
position qualifies as a specialty occupation, and that the director erred in denying the petition.

Section 214(i)(1) of the Immigration and Nationality Act (the Act), 8 U.S.C. § 1184(i)(1), defines the term
“specialty occupation” as an occupation that requires:

(A) theoretical and practical application of a body of highly specialized knowledge,
and

B) attainment of a bachelor’s or higher degree in the specific specialty (or its
equivalent) as 2 minimum for entry into the occupation in the United States.

The term “specialty occupation” is further defined at 8 C.F.R. § 214.2(h)(4)(ii) as:

An occupation which requires theoretical and practical application of a body of highly
specialized knowledge in fields of human endeavor including, but not limited to,
architecture, engineering, mathematics, physical sciences, social sciences, medicine and
health, education, business specialties, accounting, law, theology, and the arts, and which
requires the attainment of a bachelor's degree or higher in a specific specialty, or its
equivalent, as a minimum for entry into the occupation in the United States.

Pursuant to 8 C.E.R. § 214.2(h)(4)(iii)(A), to qualify as a specialty occupation, the position must meet one of
the following criteria:

) A baccalaureate or higher degree or its equivalent is normally the minimum
requirement for entry into the particular position;

@ The degree requirement is common to the industry in parallel positions among
similar organizations or, in the alternative, an employer may show that its particular
position is so complex or unique that it can be performed only by an individual with
a degree;

3 The employer normally requires a degree or its equivalent for the position; or
) The nature of the specific duties is so specialized and complex that knowledge

required to perform the duties is usually associated with the attainment of a
baccalaureate or higher degree.
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Citizenship and Immigration Services (CIS) interprets the term “degree” in the criteria at 8 C.F.R.
§ 214.2(h)(4)(iii)(A) to mean not just any baccalaureate or higher degree, but one in a specific specialty
that is directly related to the proposed position.

The record of proceeding before the AAO contains (1) the Form I-129 and supporting documentation; (2) the
director’s denial letter; (3) the director’s request for evidence (RFE); (4) the RFE response and supporting
documentation; and (5) the Form [-290B and supporting documentation. The AAO reviewed the record in its
entirety before issuing its decision.

The proposed position qualifies as a specialty occupation under 8 C.F.R. § 214.2(h)(4)(iii)(A)(3), which
requires a showing that the petitioner normally requires a degree or its equivalent for the position. To
determine a petitioner’s ability to meet this criterion, the AAO normally reviews the petitioner’s past
employment practices, as well as the histories, of those employees with degrees who previously held the
position.

The petitioner has submitted evidence of the education of its teachers. All six of its teachers have a minimum
of a baccalaureate degree in education, child development, or a related field. There are currently two other
preschool teachers. One of them has a bachelor’s degree in education, a master’s degree in child education, a
certificate in child development, and eight years of teaching experience. The other has a bachelor’s degree in
education, a certificate in early childhood education, and three years of teaching experience.

The director’s citation of Defensor v. Meissner, 201 F. 3d 384 (5th Cir. 2000) in the denial is misplaced, as
the AAO finds it reasonable that an organization such as the petitioner would require the services of
individuals possessing these educational backgrounds. If a degree in a given field is available, and an
employer normally requires it, then an employer may establish its proposed position as a specialty occupation
under the third criterion at 8 C.FR. § 214.2(h)(4)(iii)(A), so long as evidence sufficient to support the
petitioner’s assertions is presented. Here, the petitioner has submitted sufficient evidence to establish that it
normally requires candidates for the proposed position to possess a bachelor’s degree.

The AAO notes that the beneficiary earned a bachelor’s degree in child and adolescent development, a
specific specialty directly related to the proposed position, from the University of California at Fullerton in
June 2003, so she is qualified to perform the duties of the specialty occupation.

The petitioner has established both that the position qualifies for classification as a specialty occupation
and that the beneficiary is qualified to perform the duties of a specialty occupation. As such, the petition

will be approved.

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act, 8 U.S.C.
§ 1361. The petitioner has sustained that burden.

ORDER: The appeal is sustained. The petition is approved.



